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SASW: MHO Conference 
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MENTAL HEALTH SERVICES 

& COVID-19
Increases in mental health issues across 

society 

Impact of pandemic on staff health & well-

being

Maintaining services and managing workloads

Implementation of Mental Health Strategy  

Impact on MHOs
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Context

Review of Adult Social 

Care 

Improving Children’s 

Services 
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Community Justice

Justice Social Work 
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Why?

Consistency

Balance prevention/ early intervention/ 
intervention

Self-care & citizen & community 
engagement & mobilisation

Holistic strength-based responses –
seamless from point of view of those 
who need services

Resources
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Building MHO capacity

MHO capacity grant scheme - £1.5 m over 3 years 

Directly supporting training of  MHOs

Aim to address MHO shortfall by 2022-23

Round 1 – supporting training of additional 20 

MHOs

Round 2 – now open - applications by 18 

December 2020
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Thank you

@Iona_Colvin
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Mental health 
tribunals in 
the time of 
COVID19

Laura Dunlop QC

President

Mental Health Tribunal for 
Scotland
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Alex Davidson

Independent Convenor: Inverclyde, East 

Ayrshire,  Argyll and Bute

Independent Chair Future Pathways
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REVIEW OF THE ‘ACTS’

• The Adult Support and Protection ( Scotland) Act 2007, is often 
used alongside both the Mental health and Adults with Incapacity 
legislation and it is important that we consider how and when it is 
used, and whether this is the best approach , as we consider the 
overlaps in legislation and practice between all 3 Acts, and make 
recommendations on the need, or not, for legislative convergence. 
Whilst we have had a number of contributions from those involved 
primarily in adult support and protection work, phase 2 of the 
review will see us ensuring the Review engages more fully with 
ASP
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SAFEGUARDING ADULTS IS NECESSARILY COMPLEX

Less clear cut that safeguarding children because 

– Most adults, including “vulnerable adults” are free to make their own choices and 

decisions even in situations that might be abusive

– Only if they lack capacity to do this, or are being coerced are social services obliged to 

make best-interest decisions on their behalf

– There are limited levers that can be used to bring about their safety 

– Individual welfare often depends on the way services are commissioned and delivered 

and these systemic issues need to be addressed as part of the safeguarding agenda 

#SASWMHO20



KEY MESSAGES

• Inconsistencies of understanding about where the act should be targeted 

created challenges for its implementation, particularly around the issue 

of capacity.

• The scope of the population for whom the Act was intended remains 

sizeable and broadly unformed, despite the three-point test.

• Lack of uniform parameters of target population provides significant 

challenges for practitioners in determining thresholds.

• Complex and nuanced area of practice for professional social workers 

and associated disciplines requiring sophisticated analytical skills.

• Voluntary nature of engagement appears to have been partly realised.

• Ailsa Stewart 2016
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EACH OF THESE CONSTELLATIONS ENGAGE WITH 
A DIFFERENT LEGISLATIVE AND REGULATORY 
FRAMEWORK

• The Criminal Justice system, MAPPA , 

• Community safety partnerships, Public Protection

• Service and professional regulation, barring mechanisms, POVG 

• Guidance and policies around contentious and difficult areas of work

• Commissioning and Contracting, 

• Regulation and inspection

• Employment law including Health and Safety legislation 

• Domestic violence  and family courts, Child Protection, and Hate Crime?

• Anti discrimination legislation and equalities monitoring , 

• and the Human Rights Act!
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FUNCTIONAL DEFINITIONS  SHOWING CONTEXTS (NOT TYPES) 
OF ABUSE THAT EMERGE FROM RESEARCH LITERATURE...

Discriminatory access to mainstream 
services and public resources e.g. 

health care, policing, employment, 
benefits,  legal remedies, housing

Unethical or unauthorised 
practices in response to 

challenging needs, mental 
health needs, illness or  

dementia 

Breaches of 
professional 
boundaries

by powerful staff 
(arrogant)

by resentful staff 
(hard-done-by)

Family violence, neglect or 

negligence
1. violence from partners, 

parents or adult sons or 
daughters

2. pointed or ongoing neglect 
3. ill informed about, or not able 

to cope with care
4. financial abuse sometimes by 

more distant relatives
5. all may be exacerbated by 

poverty, racism or social 
exclusion

Parasitic 
or “mate”  
crimes

Institutional abuse

1. rigid regime

2. staff out of their 
depth, 
unmotivated or  
overwhelmed

3. cruel individuals

4. abuse by other 
service users

5. Institutionally 
sanctioned 
neglect or poor 
care for example 
pressure sores 
or poor 
nutrition

Hate 
crimes

Predatory 

crimes

crimes in the 
community

risks of living alone, 
rogue traders, doorstep 
burglaries

abuses in service 
settings

abuse in 
your own 
home

systemic 
abuse

Poorly commissioned, resourced or regulated care

Poor  
quality 

domiciliary

care
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Out-of-the box thinking requires an openness to new ways of seeing the world and a willingness to explore. 

Out-of-the box thinkers know that new ideas need nurturing and support. They also know that having an idea 

is good but acting on it is more important. (Ed Bernacki)

Risks of Getting Boxed In – In our Thinking



A LAW FOR MENTAL HEALTH AND/OR A FRAMEWORK OF LAW 
TO SUPPORT HUMAN RIGHTS 
• Support, protection, use of powers in the Act is relatively low

• What works now? What does not?

• What would we change/wish for?

• What might we learn from others? E.g. review of SARS currently underway in England

• What might the law assist, and what is practice based, organisational or structural?

• What are the things we deal with, self harm, neglect, physical and emotional abuse, financial harm? Do they 
require different legal approaches and structures/responsibilities?

• Shift to an outcome focussed, public protection or safeguarding focus, connections to MAPPA and MARAC, 
Criminal Justice

• Transitions issues for young people with difficulties, not just ‘special needs’, and clarification of needs led rather 
than age transitions

• Complex life situations not deemed to meet the criteria of any of the protective legislation which may result in 
suicide or death

• Clarity on protection order, when adults lack capacity or refuse to consent to an application. 

• Discussion on the lack of compulsion in relation to orders, where they may be limited practical value for the adult

• Provision of emergency made more easily, with early hearing as in Child Protection, but human rights compliant 
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ONE ACT, THREE ACTS, LEGAL CONVERGENCE, AND LEGAL 
LITERACY

• One Act?  Or-

• Three Acts

• Or a tiered approach with human rights and have points of intervention not associated with capacity 

unless high risk.

• The first level should be based on need, consensus, and whether statutory authorities have a duty of 

care.

• Must always be maximum benefit for least intervention.

• Even better keep it out if statutory hands as long as possible so a community-based assessment 

would be best. The threshold needed at present excludes people from getting help when it would 

help best at early intervention. 

• Better still provide private and voluntary support for these groups.

• Would need some statutory powers as we go up the tiered approach but only after non-interventionist 

approaches have been tried.
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CAPACITY ISSUES, THE THREE-POINT TEST DUTIES 
AND POWERS 

• If a separate stream of law and guidance for autism and learning disability, what then would adult 

protection need?

• Diagnostic tests:

• Dementia

• Autism

• Intellectual disability

• Mental ill health

• Best interests

• But the Code of Practice reminds us this is not an Act about Capacity and mental health
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UNABLE TO SAFEGUARD

• A distinction should be drawn between an adult who lacks these skills and is 

unable to safeguard themselves, and one who is deemed to have the skill 

means or opportunity to keep themselves safe, but chooses not to.

• An inability to safeguard oneself is not the same as an adult not having 

capacity. An adult may be considered unwilling rather than unable to 

safeguard themselves and so may not be considered and adult at risk (Code 

of Practice 2014)
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INCAPABLE OF ACTING

• Tends to get overlooked as a concept in assessing capacity

• Faced with choices, a person should be able to understand and weigh up 

information about options and any risks involved – and act on the decision 

made. 

• An adult may be able to understand the information, but unable to act on 

it because of the effect of his/her mental or physical impairment (Scottish 

Government 2008)
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SUPPORTED DECISION MAKING

• Communication central

• Translation, BEM, LD, Dementia, and cognitive impairments

• Cultural understanding

• Trauma informed

• Relationship, personalised, co-produced

• No single model, needs to be debated and articulated

• Advocacy
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COUNCIL OFFICERS

• authority, 

• powers, 

• status 

• and standards

• and who/others

• consistent with MHO roles and responsibilities?
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GOVERNANCE

• Public Protection arrangements and relationships, CP, ADP, VtW etc

• Community Planning and Community safety

• Relationships, Care Inspectorate, Mental Welfare Commission,

• In particular links with the Office of the Public Guardian need to be better 

articulated

• Biennial Reports
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CARE AND SUPPORT/ ASSESSMENT AND 
PROTECTION

• ‘Vulnerable’/’concerns’ a third to a half of referrals have ‘welfare’ concerns but do not meet 

the three point test

• Assessment of needs, and rights?

• Capacity, fluctuating etc

• Reciprocity

• Advance statements, DNR

• Waiting lists, just in time services?

• Duty of Candour

• Wilful neglect
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DEPRIVATION OF LIBERTY (13ZA), RESTRAINT, 
DISCHARGE AND DELAYED DISCHARGE

• A rights approach with clear provisions on discharge, deprivation 

of liberty and restraint

• Delayed discharge issues, MWC MS report issues

• Need to resolve Section 13ZA practice issues and guidance
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CONNECTIONS TO FURTHER LEGISLATION AND 
GUIDANCE

• Emergency provisions

• Links to Carer’s Act

• Section 25-27 duties

• Financial Harm

• Trafficking

• FGM guidance

• Violence to women

• Review of Forensic Services

• Domestic Abuse
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INVESTIGATIONS

• Regulated and unregulated Services

• Care homes/care at home

• Supported Accommodation

• Hospital 

• Addictions, why so few referrals

• Homelessness- why so few referrals

• Anti-social behaviours

• Personality disorder

• OPG investigations

• Financial Harm/scams

• Hate crime

• Other communities, BEM, LGBTQi, community issues

• Social media and internet issues, bullying and harassment, scams etc
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RESOURCES

• Staff time

• Advocacy

• Training reach, and development, currently falls on Lead Officers, more 

ownership needed from partner agencies – applies to all agencies
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ISSUES RAISED IN REVIEWS, RESEARCH AND 
PROJECTS

• Information sharing

• Effective case transfer

• Challenging other professionals with 

regard to their duty to cooperate

• Appropriately challenging carers and 

service users around decisions and choices 

• Assessing and demonstrating undue 

pressure 

• Assessing and demonstrating disguised non 

engagement

• Working with the Harmer

• Re-engaging with the community and 

preventing future harm

• Spotting hidden harm and finding ways to 

ask about it

• Understanding the ever changing nature 

of financial harm, online harm and the signs 

of sexual harm

• Balancing a complex legislative landscape

• Legislative routing

• Risk empowerment vs risk management (care 

and protection)

• Chronology use

• Holistic assessment and care/support

• The impact of other agency processes

• Multi-agency working, including 3rd sector

• Ability to provide nuanced responses and 

services and knowing what's out there

• The complexity of working with those 

experiencing multiple issues e.g. drugs and 

alcohol use; mental health problems; physical 

frailty; age related conditions etc.
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ALEX DAVIDSON

alex.davidson6@btinternet.com

07801952257

mailto:alex.davidson6@btinternet.com


Working Together During 
Extraordinary Times

Julie Paterson
Chief Executive

Mental Welfare Commission for Scotland
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• First edition 24 March 

• 18 editions to date



• 2305 Advice Line calls since 24 

March

• Gathered local intelligence from 

services and people with lived 

experience/carers – 6 rounds so far
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The Commission’s visits are 
continuing

Hospital
The State Hospital

Woodland View

New Craigs Hospital

Stratheden Hospital

Wishaw General Hospital
Royal Cornhill Hospital

Gartnaval Royal

Surehaven

Tippethill House Hospital

Strathmartine Hospital

William Fraser unit
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SASW MHO of 
the Year 
Award

Presented by:

Clare Haughey

Minister for Mental Health

Scottish Government
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Closing 
Remarks

Alison Bavidge

National Director

SASW
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