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IN FOCUS

Mark Neary had to use the Human Rights Act to get his autistic son Steven home from care. 
Below he tells his story, while overleaf Nigel Hall puts a social work perspective on the case

It took nearly a year 
to get my son back

differently. It decided Steven’s behaviour meant it was in his 
best interests to stay in the unit. It would eventually apply 
for four successive Deprivation of Liberty Safeguards orders 
to prevent Steven returning home.

When Mark first called for an Independent Mental 
Capacity Advocate (IMCA) for Steven, this was blocked. He 
took his campaign to the press, but the stalemate remained. 
About six months in, he received a letter from the council 
saying it was looking for long-term care for Steven. 

“I was in such a shock I started throwing up all over the 
floor,” says Mark. Soon after, Steven escaped from the unit. 

“That changed everything,” says Mark. “Three days 
after he escaped the phone rang and it was an IMCA. The 
minute she got involved, things moved quickly.”

Days before Christmas 2010, the case went to court.
“The judge only had one question: ‘If I allow Stephen to 

come home, describe what his home life would be like’.
“I remember breaking down in tears. No one had asked 

me that question throughout the whole year. They were so 

Mark Neary only wanted a few days 
respite from caring for his autistic 
son Steven. Instead he faced a 359-day 
battle to bring him home.

The day after Steven entered the 
placement his social worker phoned Mark. She told him 
Steven wasn’t adapting well and she proposed moving him 
to an assessment and treatment unit for a short spell. 

In the unit, things got worse and Steven started hitting 
other residents. But according to Mark his son was only 
behaving that way because he was frightened and unsettled. 

“Steven must have been completely bewildered. He had 
gone away to one place and then the day after was moved 
somewhere else.

“From that day we got locked in this stalemate where the 
professional view was that if Steven’s behaviour is like this 
there, it must be so everywhere. My view was that he was 
only like that because he was there. If he came home he 
would be alright.”

The local authority, Hillingdon Borough Council, thought Continued on page 18
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set on the idea that ‘this is who the real Steven is’ based on 
their experience.”

On Christmas Eve 2010, Steven returned home. The 
Court of Protection found Hillingdon had breached 
Articles five and eight of the Human Rights Act, the former 
ensuring the right to liberty, the latter to family and private 
life. Mark believes such considerations should have been at 
the forefront of Steven’s case from the beginning.

“I remember bringing it up at one of the meetings and 
it was almost irrelevant. By this time the steamroller was 
moving. They had found a place they wanted to send Steven 
to, and what grounds to send him on.

“The Mental Health Act and Mental Capacity Act are the 
two pieces of legislation people get sucked into. The Human 
Rights Act gets completely ignored.”

Mark says he experienced two very different approaches 
from social workers involved with his son. The first, he says, 
“didn’t really understand him at all”.

The replacement worker, he says, “got on like a house on 
fire” with Steven.

“The first time they met he was playing a Pet Shop Boys 
CD. It became their point of conversation from then on.

“We were made homeless three years ago. By that time 
the new social worker was involved and she was fantastic in 
fighting to get the right place for Steven.

“I would go to meetings with housing and not get very far. 
They didn’t take me seriously. But when the social worker 
came with me she managed to break through that.

“The social worker knew that Steven’s Article eight rights 
were so fundamental to the foundation of his life and this 
must have been the driving force in those meetings.

“We take it for granted that we have our home, our family, 
our private life. Why shouldn’t a learning disabled person 
have those same rights?”

Steven now has a place of his own. He sees Mark most 

days and has support workers. The publicity surrounding 
Steven’s case, including a book written by Mark called Get 
Steven Home, has been credited with shedding light on the 
Court of Protection system in England and Wales.

For Mark, however, the lesson is straightforward. “Cases 
like ours are made more complex than they are. Steven’s  
life is very simple. The way he communicates is direct. 
Once you tune into his language you can’t misinterpret 
what he says.

“It is only when we start framing things through the lens 
of challenging behaviour and complex needs, we lose sight 
of him sitting in the music room in the arts centre singing 
along to ABBA like he did today. There is nothing too 
complex about that.”

‘Why 
shouldn’t 
a learning 
disabled 

person have 
the same 
rights?’

IN FOCUS

Steven’s story shows the harm of systems losing sight of the person
Mark Neary’s message to social workers 
is clear – we can become so bogged down 
in procedures we neglect the person 
themselves. Concerns are usually framed 
under legislation to safeguard the interests 
of those who are assumed to lack capacity to 
make their own decisions. The human rights 
of the person concerned are so often missed.

The Human Rights Act (1998) sets out the 
fundamental rights everyone in the UK is 
entitled to. There are two major provisions. 
Firstly, the Act incorporates the rights set 
out in the European Convention on Human 
Rights (ECHR) into British law. Secondly, 
it requires all public bodies to respect and 
protect these human rights.

The two Articles in the Act key to Steven 

Neary’s welfare are Article 5, the right to 
liberty and security and Article 8, respect 
for your private and family life.

His Article 5 and 8 rights were 
contravened when Hillingdon made four 
Deprivation of Liberty orders. Although 
the DoLS scheme is an important safeguard 
against arbitrary detention, local authorities 
should not use it to get their own way to 
keep a person in an institution. 

Social workers know how important 

it is to start from where the person is, 
taking their views and that of close family 
members into account before any decisions 
about welfare are taken.

Steven has learning difficulties and autism, 
but with the right support is clearly able to 
live in his own home – that is what he wants. 

What social work values are relevant here? 
There are two key principles enshrined in 
BASW’s Code of Ethics – ‘respecting the 
right to self-determination’, where social 
workers should respect and support people’s 
dignity and right to make their own choices 
irrespective of their values and choices. The 
other is ‘treating each person as a whole’ – 
seeing them within the family, community, 
society and their natural environment.

A perspective from Nigel Hall, 
human rights commissioner 

for the International 
Federation of Social Workers
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