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Foreword 
 

This guidance is being jointly published by the Scottish Government and 
COSLA having been co-produced by a Reference Group involving all key 
stakeholder interests (listed in Appendix 1) including: service user and carer 
representative organisations; independent, voluntary and public sector 
service providers;  and organisations which procure care and support 
services.  The Reference Group was advised by bodies with responsibility for 
regulating, inspecting and auditing the commissioning of services. 
 
Our work has been informed by: national surveys of local authorities and 
service providers; meetings with local authorities, service providers, service 
users, regulatory bodies and local authority legal advisers; and discussions 
with the Scottish Human Rights Commission.  Draft guidance was published 
for public consultation in January 2010, eliciting over 90 detailed responses. 
 
The guidance has been developed in recognition that the procurement of care 
and support services is a complex area.  In some instances, social care 
principles may not appear to fit within the procurement rules: there are 
apparent tensions between public bodies’ duty to respond to individuals’ 
needs and wishes and the re-tendering of services.  This guidance aims to 
assist public bodies to make decisions that comply with all applicable polices, 
European Union and domestic law and human rights obligations. 
   
The procurement of care and support services will need to adapt in the 
coming years to take account of greater personalisation of services in the 
form of individual budgets and direct payments.  In addition, public bodies are 
facing unprecedented financial pressures which will require them to achieve 
efficiencies through procurement activity.  The challenge for public bodies is 
to work in partnership with service providers to make the best use of public 
funding whilst maintaining quality and meeting service users’ needs and 
expectations.  Procurement activity is itself constrained by resources and 
needs to be proportionate.  Although this guidance describes a four stage 
process, it will not be necessary for public bodies to start at the beginning in 
every procurement exercise. 

 

Expenditure on care and support services across Scotland is significant and it 
is important that work to strengthen local practice does not stop with 
publication of this guidance.  A Development Group will be established with 
responsibility for supporting implementation of the guidance.  The 
Development Group will develop and agree a forward work programme which 
identifies areas in which public bodies require further support; it will also 
promote the development and dissemination of good practice.  It is critical 
that implementation of the guidance is supported by appropriate training for 
all staff involved in the procurement of care and support services. 
 
This guidance has been endorsed by the organisations on the Reference 
Group.  All agree that the effective implementation of the guidance is 
essential to deliver improvements in the procurement of care and support 
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services.  This partnership approach will be vital to the delivery of strong care 
and support services across Scotland – there is a responsibility on 
commissioners, providers and the people who receive services to work 
together to get this right. 
 
Signed by 
 
 
 
 

           

John Swinney MSP, Cabinet Secretary       Councillor Douglas Yates, COSLA 
for Finance and Sustainable Growth,  
Scottish Government 
     
 
 
 
 
 
 
 
 
Shona Robison MSP, Minister  
for Public Health and Sport 
 
on behalf of the Reference Group. 
 
September 2010 
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1. Introduction 
 

Purpose of the guidance 
 
1.1 This document provides guidance on the procurement of care and 
support services in Scotland from external service providers.  It applies to the 
procurement of: 
• social care and support services for children and families, younger people 

and adults, including older people; 
• housing support services; and 
• social care and support services commissioned by criminal justice 

organisations. 
It does not apply where services are provided in-house, delivered through 
shared services arrangements between public bodies or secured through 
grant funding. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
What does the guidance cover? 
 
1.2 The guidance describes a service user and human rights based 
approach to the procurement of care and support services in Scotland and 
defines a set of Guiding Principles which should govern the procurement of 
such services.  It describes the policy and legal context and considers the 
arrangements that public bodies should put in place individually and 
collaboratively to promote good practice procurement.  It outlines key 
considerations for public bodies when procuring a new service or securing the 
continuation of an existing service.  Chapters 7 – 10 provide guidance on the 
four stages of the procurement process: analyse; plan; do; and review.   

 
Definition of procurement 
 
Procurement is the process by which public bodies purchase goods, 
services and works from third parties.  It is not the only method of securing 
services; other options include the provision of services in-house, shared 
services arrangements or grant funding.  Procurement is one element of a 
wider commissioning process.  
 
How does it relate to strategic commissioning? 
 
The Social Work Inspection Agency (SWIA) Guide to Strategic 
Commissioning defines strategic commissioning as the term used for all 
the activities involved in assessing and forecasting needs, agreeing 
desired outcomes, considering options, planning the nature, range and 
quality of future services and working in partnership to put these in place.  
Strategic commissioning should provide a clear rationale for service 
development and procurement activity. 
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Why has the guidance been developed? 
 
1.3 The guidance has been developed in recognition that the procurement 
of care and support services requires special consideration within a public 
body’s overall approach to the procurement of goods, works and services 
because of the significant impact that it has on the quality of life, health and 
well-being of service users and carers.  In order to achieve the best outcomes 
for service users and carers and respect their rights, it is essential that the 
views they express about their needs and wishes are considered in the 
development of local policies and procedures for the procurement of care and 
support services and as an integral part of the procurement process. 
 
What is the status of the guidance? 
 
1.4 The guidance expands on guidance published by the Scottish 
Procurement Directorate (SPD) in August 2008 which provided advice on the 
requirement to advertise social care contracts and to award such contracts 
through open and fair competition1 and which superseded previous guidance 
issued in April 2007 (Supporting People – Procurement Information Sheet).  
Public bodies are expected to review their local policies and procedures for 
the procurement of care and support services to ensure that they are 
consistent with this guidance and the applicable law.  A summary of the key 
actions required by public bodies to implement the guidance is included in 
Chapter 12.        
 
Who is the guidance for? 
 
1.5 The guidance has been developed to support all staff involved in the 
procurement of care and support services, including commissioning and 
contracts officers, care managers, legal officers and finance officers.  It will 
also be of interest to regulators and those responsible for auditing the 
commissioning of services and to service providers and service users and 
carers. 
 
1.6 The guidance uses “public bodies” to describe the various 
organisations which procure care and support services, including local 
authorities, NHS Boards and Community Health Partnerships, housing and 
criminal justice organisations.  Where relevant, the guidance highlights where 
legislation applies specifically to local authorities or where local authority 
officers, for example the Chief Social Work Officer, have a statutory role.  The 
guidance applies where a public body procures services on its own behalf 
and to the collaborative procurement of services, for example where a local 
authority and NHS Board jointly procure services.    

                                                
1
 www.scotland.gov.uk/Resource/Doc/116601/0065310.pdf 
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2. Guiding Principles  
 

2.1 The following Guiding Principles for the procurement of care and 
support services reflect the complexity of procuring care and support services 
and the challenges associated with upholding values, delivering high 
standards and responding to individuals’ needs whilst complying with 
procurement rules and securing best value.  Taken together, the principles 
should govern all procurement activity.   
 
2.2 Public bodies should ensure that their procurement policy and 
procedures reflect the Guiding Principles and that they are used as a 
framework for evaluating local practice. 

 
1. Outcomes – achieve positive outcomes for service users and carers 

through the delivery of good quality, flexible and responsive services 
which meet individuals’ needs and respect their rights. 

 
2. Strategic commissioning – place the procurement of services within 

the wider context of strategic commissioning, reflecting strategic and 
service reviews. 
 

3. Personalisation – secure personalised services which provide 
independence, choice and control for service users. 

 
4. Involvement – involve service users and carers as active partners in 

defining their needs and the outcomes they require and in the design 
of services.  

 
5. National Care Standards – ensure services meet the National Care 

Standards and adhere to the principles underpinning the Standards 
(dignity, privacy, choice, safety, realising potential and equality and 
diversity).  

 
6. Codes of Practice (Scottish Social Services Council) – ensure staff 

involved in procuring services promote the interests and independence 
of service users and carers, protect their rights and safety and gain 
their trust and confidence; ensure employers provide training and 
development opportunities which enable staff involved in procuring 
services to strengthen and develop their skills and knowledge. 

 
7. Best value – secure best value by balancing quality and cost and 

having regard to efficiency, effectiveness, economy, equal 
opportunities and sustainable development. 
 

8. Benefit and risk – base strategic decisions concerning the 
procurement of services on benefit and risk analysis of the potential 
effects on: the safety and well-being of service users and carers; the 
quality and cost of services; and partnership working with service 
providers and workforce issues. 
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9. Procurement rules – ensure procurement exercises comply with the 

principles deriving from the Treaty on the Functioning of the European 
Union (equal treatment, non-discrimination and transparency), the 
requirements of the Public Contracts (Scotland) Regulations 2006, 
statutory guidance issued under section 52 of the Local Government in 
Scotland Act 2003 and Scottish public procurement policy. 

 
10. Leadership – ensure senior managers give a high priority to the 

procurement of care and support services, setting clear strategic goals 
and managing performance.  
  

11. Workforce – ensure the procurement of services takes account of the 
importance of a skilled and competent workforce in delivering positive 
outcomes for service users. 

  
12. Partnership – promote collaboration between public bodies and 

partnership working across the public, private and voluntary sectors to 
make the best use of the mixed economy of care and bring about 
cultural change in all sectors. 
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3. Policy Context 
 
3.1 The procurement of good quality care and support services which 
achieve positive outcomes for service users contributes to the Scottish 
Government’s overarching Purpose to focus Government and public services 
on creating a more successful country, with opportunities for all of Scotland to 
flourish, through increasing sustainable economic growth.  It also contributes 
to the achievement of the Government’s Strategic Objectives which focus on 
the delivery of a Scotland that is wealthier and fairer, smarter, healthier, safer 
and stronger and greener.  
 
3.2 This chapter considers the policy context for the procurement of care 
and support services and describes key developments in relation to national 
social care and procurement policy.  Further information on social care policy 
is provided in Appendix 2.   
 
Social care policy 
 
National Strategy on Self-Directed Support 
3.3 A National Strategy on Self-Directed Support2 is being developed to 
help take forward the personalisation of health and social care services in 
Scotland.  Self-directed support is targeted at empowering people and putting 
the principles of independent living into practice.  It enables individuals to 
direct the care or support they need to live more independently at home and 
can replace or complement services arranged by their local authority.  
Proposals for legislation on self-directed support3 are currently in 
development. 
 
Caring Together: The Carers Strategy for Scotland 2010 - 2015  
3.4 Caring Together: The Carers Strategy for Scotland 2010 - 20154 
recognises the significant contribution made by Scotland's unpaid carers.  
The Strategy builds on progress since the publication of the Government’s 
response to the Care 21 Report: The Future of Unpaid Care in Scotland.  It 
sets out ten key actions to improve support to carers over the next five years. 
The focus is on improved identification of carers, assessment, information 
and advice, health and well-being, carer support, participation and 
partnership. 
 
Getting it Right for Young Carers: The Young Carers Strategy for 
Scotland 2010 – 2015 
3.5 Getting it Right for Young Carers: The Young Carers Strategy for 
Scotland 2010 - 20155 underlines the Scottish Government’s commitment to 
ensuring that young carers are relieved of inappropriate caring roles and are 
supported to be children and young people first and foremost.  It endorses an 

                                                
2
 http://www.scotland.gov.uk/Publications/2010/02/05133942/0 

3
 http://www.scotland.gov.uk/Publications/2010/03/23102019/0 

4
 http://www.scotland.gov.uk/Publications/2010/07/23153304/2 

5
 http://www.scotland.gov.uk/Publications/2010/07/23153304/0 
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approach which organises services around the child or young person so that 

all the needs of the child or young person will be identified and addressed, 
including the impact of caring on their health, well-being and education. 
 
Dementia Strategy 
3.6 Scotland's National Dementia Strategy6 sets out the Scottish 
Government's vision and key actions to transform dementia care and 
treatment in Scotland. 
 
Reshaping Care for Older People 
3.7 The Reshaping Care for Older People programme7 has been 
established to examine how people who need care can continue to live full 
and positive lives and be less dependent on the formal care system and to 
develop options for the funding of care.  The programme is reinforcing and 
promoting the move to more personalised care delivered through new models 
such as co-production, care co-operatives and community businesses.   
 
Changing Lives: Report of the 21st Century Social Work Review  
3.8 The Changing Lives report8  proposed: building capacity for 
personalisation; earlier intervention; whole system approaches; effective use 
of the mixed economy of care; effective management and leadership, 
including citizen leadership; performance improvement and agreed outcomes; 
and a structured approach to re-designing services and delivering change.  
 
National Care Standards 
3.9 Scottish Ministers developed the National Care Standards9 to ensure 
the same high standards in all registered care services.  The Standards 
explain what people can expect from any social care and support service, 
written from the point of view of the person using the service. There are 6 
main principles behind the Standards: dignity; privacy; choice; safety; 
realising potential; and equality and diversity. 
 
Getting it Right for Every Child: Proposals for Action 
3.10 Getting it Right for Every Child: Proposals for Action10 outlined a vision 
for children's services which are accessible, high quality, individualised and 
accountable to communities and which promote safety and strengthen family 
and community capacity. 
 
Community Care Outcomes Framework  
3.11 The Community Care Outcomes Framework11  has performance 
measures, grouped into 6 inter-related themes: user satisfaction; faster 
access; support for carers; quality of assessment and care planning; 
identifying those at risk; and moving services closer to users/patients. 
 

                                                
6
 http://www.scotland.gov.uk/Topics/Health/health/mental-health/servicespolicy/Strategy   

7
 http://www.scotland.gov.uk/Topics/Health/care/reshaping 

8
 http://www.scotland.gov.uk/Publications/2006/02/02094408/0 

9
 http://www.scotland.gov.uk/Topics/Health/care/17652/National-Care-Standards-1-1 

10
 http://www.scotland.gov.uk/Publications/2005/06/20135608/56098 

11
 http://www.scotland.gov.uk/Topics/Health/care/JointFuture/NationalOutcomes 
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Procurement policy 
 
Public Procurement Reform Programme 
3.12 The Public Procurement Reform Programme12 was established in 2006 
following publication of the Review of Public Procurement in Scotland 
(McClelland Report)13.  The Reform Programme has focussed on: achieving 
value for money through effective competition; raising professional standards 
and public bodies’ procurement capabilities; reducing burdens on suppliers 
and service providers and promoting access to public sector contracts; and 
encouraging collaborative working across organisations and sectors. 
 
3.13 The mandate for the Reform Programme is provided by the Public 
Procurement Reform Board which is chaired by the Cabinet Secretary for 
Finance and Sustainable Growth and which includes representatives from 
Scottish Government, the local authority sector (including the Convention of 
Scottish Local Authorities (COSLA)) and the health sector.  
 
Scottish Procurement Policy Handbook 
3.14 The Scottish Procurement Policy Handbook14 provides an overarching 
statement of the fundamental rules, behaviours and standards applicable to 
public procurement activity in Scotland.  It describes the key roles and 
responsibilities in relation to the procurement function and outlines the 
governance and accountability arrangements that organisations should have 
in place, as well as addressing key policy issues. 
 
Scottish Procurement Policy Notes (SPPNs) and guidance 
3.15 The Scottish Procurement Directorate (SPD) within the Scottish 
Government is responsible for developing guidance on current procurement 
policy issues to supplement the Policy Handbook.  Guidance and Policy 
Notes are published on SPD’s website: 
http://www.scotland.gov.uk/Topics/Government/Procurement/policy. 
 
Procurement Centres of Expertise 
3.16 There are currently seven procurement centres of expertise in 
Scotland.  Scotland Excel is the centre of expertise for local authorities; 
National Procurement, NHS National Services Scotland is the centre of 
expertise for all NHSScotland organisations.  In addition to their role in 
collaborative procurement, the centres of expertise are responsible for 
representing sector specific interests in the development of national policy 
and for the development and dissemination of policy guidance on issues 
unique to their sector.     
 
 
 
 
 

                                                
12

 http://www.scotland.gov.uk/Topics/Government/Procurement/about/Review 
13

 http://www.scotland.gov.uk/Publications/2006/03/14105448/1 
14

 http://www.scotland.gov.uk/Publications/2008/12/23151017/0 
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Other relevant policy  
 
Human Rights policy 
3.17 The Scottish Government is committed to creating a human rights 
culture.  All Scottish legislation must be compliant with the European 
Convention on Human Rights.  Public bodies have an obligation to respect 
the Convention rights.  This means that they must understand the rights and 
take them into account in their day-to-day work, when devising new policies 
or procedures, delivering a service directly to the public or procuring services 
from a third party.  Public bodies which procure care and support services can 
meet the requirements of human rights policy and law by taking the 
necessary steps to ensure that all procurements have a service user focus. 
 
Equality policy 
3.18 Everyone should expect to be treated with respect, to be treated fairly 
and to have the opportunity to reach their potential. The Scottish Government 
and public bodies across Scotland are working to promote equality and to 
ensure that no-one is denied opportunities or disadvantaged through 
discrimination, prejudice or exclusion due to factors such as race, gender, 
gender identity, disability, sexual orientation, religion or belief, or age.  This is 
essential in achieving a just and inclusive Scotland and successfully 
delivering the Scottish Government’s National Outcomes.  
 
Statutory guidance to local authorities on contracting 
3.19 The Scottish Ministers have issued guidance to local authorities under 
section 52 of the Local Government in Scotland Act 2003 on contracting15.  
The guidance applies to any contract which involves a transfer of staff from 
the local authority to the service provider.  It also applies to any procurement 
in which staff which originally transferred from the local authority as a result of 
an outsourcing transfer to a new provider.  The guidance underlines the need 
for consultation with the trade unions in these situations.   
 
Third Sector Statement  
3.20 The Joint Statement16  by the Scottish Government, COSLA, the 
Scottish branch of the Society of Local Authority Chief Executives & Senior 
Managers (SOLACE (Scotland)) and the Scottish Council for Voluntary 
Organisations (SCVO) sets out the terms of a relationship in which local 
authorities and the Scottish Government will value the third sector as an 
integral part of shaping and delivering better services for Scotland’s people 
and will be flexible in their approach to partnership working and funding.  The 
third sector will be committed to working with local government to deliver 
efficiencies, promote best value and achieve improved outcomes for local 
communities. 
 
 

                                                
15

 http://www.scotland.gov.uk/Publications/2006/05/11160409/0.  Work is currently underway 
to revise and update this guidance. 
16

 http://www.scotland.gov.uk/Topics/People/15300/JointThirdSectorStatement 
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4. Legal Context    

 

4.1 This chapter considers the legal context for the procurement of care 
and support services.  It is not possible, within the scope of this guidance, to 
consider the legal requirements in detail; these must be considered on a case 
by case basis.  Staff involved in the procurement of care and support services 
are advised to seek legal input at the outset of a procurement exercise to 
ensure that they fully understand and comply with all applicable laws. 
 
4.2 Although the various legal requirements applying to the procurement of 
care and support services might appear to conflict, it is possible to make 
decisions which deliver the intended outcomes and comply with all the 
applicable legal requirements.    
 
Procurement law 
 
4.3 Public procurement is governed by a legal framework which includes 
principles deriving from the Treaty on the Functioning of the European Union, 
European Procurement Directives, as implemented in national legislation and 
European Court of Justice and national case law.  The legal framework 
establishes procedures which must be followed by public bodies whenever 
they purchase goods, services or works from external suppliers or service 
providers.   
 
4.4 The principles deriving from the Treaty on the Functioning of the 
European Union (the “Treaty principles”) apply to all activities undertaken by a 
public body.  The key Treaty obligations in the context of public procurement, 
include:  

• transparency – contract procedures must be transparent and contract 
opportunities should generally be publicised; 

• equal treatment and non-discrimination – potential suppliers must be 
treated equally;   

• proportionality – procurement procedures and decisions must be 
proportionate to the outcome desired;  

• mutual recognition – giving equal validity to qualifications and 
standards from other Member States, where appropriate. 

 
4.5 European Procurement Directive 2004/18/EC sets out detailed 
procedural rules for the purchase of goods, services and works by public 
bodies.  These procedural rules support and are interpreted by reference to 
the Treaty principles.  Directive 2004/18/EC is given effect in Scots law by the 
Public Contracts (Scotland) Regulations 2006 (SSI 2006 No. 1), as 
amended17.  Chapter 8 provides detailed information about the application of 
the 2006 Regulations to the procurement of care and support services. 
 
4.6 Decisions of the European Court of Justice (ECJ) and the national 
courts provide interpretation of the Treaty principles and the European 

                                                
17

 http://www.opsi.gov.uk/legislation/scotland/ssi2006/20060001.htm 
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Procurement Directives and can establish precedents which must be 
observed.  Case law, by its nature, is constantly evolving and can have 
significant effects. 
 
Social work legislation 
 
4.7 Social work legislation sets out the duties, responsibilities and 
discretionary powers of local authorities to promote social welfare and meet 
the social care needs of individuals, families and communities.  It also 
provides a framework of standards and arrangements for service and 
workforce regulation.  Social work legislation dictates what services must or 
may be put in place.   
 
4.8 The duty to provide social work services falls on local authorities, 
which have wide discretion in how they will exercise their social work 
functions.  Under section 12 of the Social Work (Scotland) Act 1968, local 
authorities have a duty to “promote social welfare by making available advice, 
guidance and assistance on such a scale as may be appropriate for their 
area, and in that behalf to make arrangements and to provide or secure the 
provision of such facilities as they may consider suitable and adequate”.  
Sections 12B and 12C of the 1968 Act place a duty on local authorities to 
make direct payments available to eligible persons who wish to receive them.  
 
4.9 Local authorities perform their functions under the general guidance of 
the Scottish Ministers, who are given the power throughout social work 
legislation to make regulations and issue guidance or directions to local 
authorities regarding the performance of their social work functions. 
 
4.10 The Regulation of Care (Scotland) Act 2001 governs both care service 
and workforce regulation.  The legislation provides the legal basis for the 
application of national care standards for services and codes of practice for 
social services workers and employers.  In relation to service regulation, the 
2001 Act sets out requirements concerning registration, inspection, 
complaints and enforcement. Service providers are subject to detailed 
obligations at various stages from registration through to cancellation.  
Certain aspects of this legislation are amended by the Public Services Reform 
(Scotland) Act 2010 which establishes Social Care and Social Work 
Improvement Scotland (SCSWIS) as the body with responsibility for 
scrutinising care and social care services.   
 
4.11 Additional legislation applies to specific care groups: carers, children, 
including child protection; disabled people; people with mental health issues; 
direct payments; adult support and protection; offenders; and housing.     
 



Procurement of care and support services 
 

15  

Human rights law 
 
4.12 The European Convention on Human Rights (ECHR) sets out 
individuals’ fundamental rights and freedoms based on the core principles of 
dignity, fairness, equality, respect and autonomy.  The ECHR recognises 
individuals’ freedom to control their own lives and effectively take part in 
decisions made by public bodies which impact upon their rights.  It sets out 
the human rights obligations and minimum standard thresholds to which 
public services must adhere.  The fundamental rights and freedoms contained 
in the ECHR are given legal effect in Scotland by the Human Rights Act 1998 
and the Scotland Act 1998.     
 
4.13 Under section 6 of the Human Rights Act 1998, it is unlawful for a 
public body to act in a way which is incompatible with a Convention right.  
Public bodies must ensure that all staff involved in the procurement of care 
and support services, and contracted providers, understand and take account 
of individuals’ human rights.  Section 3 of the 1998 Act provides that, so far as 
it is possible to do so, legislation must be read and given effect in a way 
which is compatible with the Convention rights.  All legislation which impacts 
on the procurement of social care and support services should therefore be 
interpreted in a way which is compatible with the Convention rights.   
 
4.14 All European Union (EU) law must be compatible with fundamental 
rights recognised by the EU.  The EU Charter of Fundamental Rights (which 
includes all ECHR rights) and the Treaty on the Functioning of the European 
Union (from which procurement law derives) have the same legal value. 
 
4.15 The following ECHR rights may be of particular relevance in a social 
care context:  
 
Article 3 – “the right not to be subject to torture or inhuman or degrading 
treatment”  
 
Article 3 imposes a duty on public bodies to refrain from action which 
breaches the threshold of ill-treatment and, in some cases where public 
bodies have a duty of care in relation to individuals, to act to prevent, prohibit 
and remedy ill-treatment wherever it occurs, for example in a care 
establishment.  A violation of Article 3 may occur if a person at risk is 
neglected or is living in unsafe or inappropriate conditions.  Article 3 is an 
absolute right which is not to be balanced against other considerations.   
 
Article 8 – “the right to respect for his private and family life, his home and his 
correspondence” 
 
The European Court of Human Rights has taken a broad interpretation of 
“private life” as referred to in Article 8.  In Pretty v UK (2002), the Court stated 
that Article 8 includes the right “to conduct one’s life in the manner of one’s 
choosing”.  In a subsequent case, the ECJ stated that “private life” 
encompasses “aspects of an individual’s physical and social identity including 
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the right to personal autonomy, personal development and to establish and 
develop relationships with other human beings and the outside world”18.   
 
Article 8 is not, however, an absolute right; public bodies may lawfully balance 
Article 8 rights against other considerations where to do so is in accordance 
with the law, necessary and proportionate.  Complying with EU law is not in 
itself likely to infringe Article 8 if public bodies have regard to service users’ 
rights throughout the procurement process.      
 
Article 14 – all rights to be secured “without discrimination on any ground 
such as sex, race, colour, language, religion, political or other opinion, 
national or social origin, association with a national minority, property, birth or 
other status” 
 
Article 14 states that, in the application of human rights, people have the right 
not to be treated differently because of their race, religion, sex, political views 
or any other personal status, unless there is an "objective justification" for the 
difference in treatment. The definition of "other status" includes disability, 
sexual orientation and age. 

 
4.16 The United Nations Convention on the Rights of Persons with 
Disabilities enshrines the rights to information, communication and choice for 
disabled people in relation to their individual autonomy and independence, 
and the right to be given opportunities to be actively involved in decision-
making processes about policies and programmes, including those directly 
concerning them.  In addition, the International Covenant on Economic, Social 
and Cultural Rights includes the right to the highest attainable standards of 
physical and mental health.    
 
Equality legislation 
 
4.17 There is currently a range of equality legislation protecting people from 
discrimination on the grounds of race, disability, gender, gender identity, age, 
sexual orientation and religion or belief.  Any organisation delivering services 
to the public must comply with equality legislation, including public bodies and 
voluntary sector or private sector service providers. 
 
4.18 In addition, there are three public sector equality duties which require 
public authorities to take proactive steps to eliminate discrimination and 
harassment and to promote equality of opportunity with regard to race, 
disability and gender.  The race, gender and disability equality duties apply to 
all public functions, whether carried out by a public body or by a third party on 
its behalf.  This means that external service providers must have due regard 
to the equality duties when delivering a service which has been procured by a 
public body.  
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4.19 The Equality Act 201019 brings together and harmonises discrimination 
law and strengthens the law to support progress on equality.  It also 
introduces a single public sector equality duty.  The UK Government is 
responsible for implementation of the Act, which is likely to be phased.   
 
4.20 The Act allows the Scottish Ministers, through secondary legislation, to 
impose additional 'specific duties' on Scottish public authorities, designed to 
enable the better performance of the single public sector equality duty.  The 
Scottish Government consulted on the scope of these specific duties at the 
end of 2009 and will publish more detailed proposals for secondary 
legislation, once available20.  
 
Local Government in Scotland Act 2003 
 
4.21 Under the Local Government in Scotland Act 2003, local authorities 
have a statutory duty to secure “best value” in the performance of their 
functions.  The legislation provides that local authorities must maintain an 
appropriate balance between the quality and cost both of directly provided 
public services and services which they purchase from external service 
providers, having regard to efficiency, effectiveness, economy, equal 
opportunities and sustainable development.  It also provides a framework for 
the continuous improvement of directly provided services and those 
purchased from external service providers. 
 
4.22 The 2003 Act also gives local authorities power to do anything they 
consider likely to promote or improve the well being of communities and 
individuals within those communities, as long as this is not prohibited by any 
enactment or does not unreasonably duplicate a statutory requirement on any 
other person. This clearly gives very wide powers in relation to social work as 
well as other functions. 
 
4.23 Local authorities must have regard to guidance issued by the Scottish 
Ministers under section 52 of the 2003 Act on the treatment of employment 
issues when exercising a power to enter into a contract21.  The guidance 
applies to any contract which involves a transfer of staff from the local 
authority to the service provider.  It also applies to any procurement in which 
staff which originally transferred from the local authority as a result of an 
outsourcing transfer to a new provider.   
 
The Transfer of Undertakings (Protection of Employment) (TUPE) 
Regulations 2006 
 
4.24 The application of the TUPE Regulations will vary on a case by case 
basis and public bodies and service providers should seek legal advice on the 
TUPE implications of a procurement exercise which might involve a change of 
service provider.   
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4.25 The intention of the TUPE Regulations is to preserve the continuity of 
employment and terms and conditions of employees who are transferred to a 
new employer when a business (or part of one) is transferred to a new 
employer or when there is a ‘service provision change’.  The TUPE 
Regulations may therefore apply when a public body outsources a service or 
brings a service back in-house or when a service transfers from one service 
provider to another. 
 
4.26 The TUPE Regulations place a duty on the previous employer to 
provide certain specified information about the transferring workforce to the 
new employer a minimum of 14 days before the transfer occurs.  Where the 
service retains the same identity, employees whose whole job is transferring 
automatically become employees of the new employer on the same terms 
and conditions22 (except for certain occupational pensions rights).   
 
4.27 The Department for Business Innovation and Skills has produced a 
guide to the 2006 TUPE Regulations for employees, employers and 
representatives23. 
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5. Local Arrangements 

Local commissioning strategies 

5.1 As stated in the guiding principles in Chapter 2, the procurement of 
care and support services should be placed within the wider context of 
strategic commissioning.  This is reflected in the diagram below which is 
adapted from a model produced by the Institute of Public Care (IPC).  The 
commissioning cycle (the outer circle in the diagram) should drive 
procurement activity (the inner circle), which should in turn inform the ongoing 
development of strategic commissioning. 

 

5.2 The Guide to Strategic Commissioning suggests the adoption of a long 
term view which considers the needs of the whole community. 
Commissioning should be seen as a cross-cutting activity.  Public bodies 
should be linking strategic and financial planning with assessment and care 
management and making decisions about how to use resources most 
effectively to achieve desired outcomes for people. Commissioners should be 
planning at least 10 - 15 years ahead and considering what mix of services 
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and support will best meet predicted needs and self-directed support choices, 
whilst delivering best value. 

5.3 Local authorities have a statutory obligation to produce Community 
Care Plans.  The Guide to Strategic Commissioning recommends that public 
bodies should have commissioning strategies for all the main care groups and 
that each commissioning strategy should be supported by a detailed 3 - 5 
year delivery plan.  Delivery plans should include a statement of the public 
body’s indicative purchasing intentions for the 3 - 5 year period and their 
detailed purchasing intentions for the year ahead.  Such statements should 
be developed  in consultation with key stakeholders and should be published 
to assist the business planning of all providers, including services delivered 
in-house.  Public bodies should work progressively towards an 'overarching 
commissioning strategy'. 

5.4 Public bodies are increasingly working together to jointly commission 
and procure care and support services, for example the joint commissioning 
of services by criminal justice organisations or local authorities and NHS 
Boards.  Local commissioning strategies should describe the approach that 
the public body intends to take to jointly commissioning services and specify 
the arrangements that will apply in order to ensure mutual compliance.     
 
5.5 Community Planning helps public bodies to work together with the 
community to plan and deliver better services which make a real difference to 
people's lives.  It aims to ensure that people and communities are genuinely 
engaged in decisions taken about public services which affect them and that 
public bodies work together to provide better public services.  

5.6 Community Planning Partnerships may offer a valuable forum for 
considering how public bodies, providers and service users and carers should 
work together on the development of local commissioning strategies and local 
policies and procedures for the procurement of care and support services.  
 
Local policies and procedures for the procurement of care and support 
services 
 
5.7 Public bodies have a duty of care in relation to people with social care 
and support needs.  They are also responsible for demonstrating cost 
effectiveness and securing best value, whilst maintaining expenditure within 
available resources.  The exercise of these responsibilities requires local 
authorities to give special consideration to their approach to the procurement 
of care and support services. 
 
5.8 All public bodies which procure care and support services should have 
written and approved policies and procedures for the procurement of such 
services which:  

• comply with all relevant law, guidance and local financial regulations 
and standing orders; 

• identify the roles and responsibilities of staff involved in the 
procurement of services; 
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• outline their policy and approach to the delivery of services in-house; 
• outline arrangements for jointly procuring services with other public 

bodies; 
• make clear links between procurement and the desired outcomes in 

local commissioning strategies and Single Outcome Agreements; 
• ensure that account is taken of the advice of the Chief Social Work 

Officer concerning quality and standards and the delivery of safe, 
effective and innovative practice24; 

• reflect the distinctive and complex needs of vulnerable individuals for 
whom services are to be purchased; 

• promote service user and carer involvement in service design and 
procurement exercises;  

• describe how the public body will ensure that choice is available to 
service users and its approach to self-directed support; 

• describe how the public body will communicate with stakeholders prior 
to and during individual procurement exercises;  

• set out the procurement processes that will be used to select service 
providers and the circumstances in which they will apply; 

• identify how staff and trade unions will be consulted about proposals 
which may result in a transfer of local authority staff or the transfer of 
staff previously employed by the local authority to a new service 
provider;  

• identify an appropriate range of contracting mechanisms and provide a 
rationale for selecting different mechanisms, based on best value, the 
need for service continuity and desired outcomes for individuals; 

• describe local arrangements for contract management, managing the 
public body’s relationship with service providers and service review; 

• set out the transitional arrangements that will be made if a service is 
transferred to a different service provider or decommissioned; 

• consider the development of the market and promote partnership 
working with external service providers. 

  
Local financial regulations and standing orders 
 
5.9 As previously stated, public bodies should ensure that their policies 
and procedures for the procurement of care and support services comply with 
local financial regulations and standing orders.  These set the parameters for 
the procurement of goods, works and services by the public body.  They will 
typically refer to the requirements of the Public Contracts (Scotland) 
Regulations 2006 in respect of above-threshold contracts and establish local 
requirements for advertising lower value, Part B and otherwise exempt 
contracts.  They will also describe the governance arrangements.  Public 
bodies should review their financial regulations and standing orders to ensure 
that they make appropriate provision for the procurement of care and support 
services in compliance with this guidance and legal requirements.      
 

                                                
24 
http://www.socialworkscotland.org.uk/resources/pub/GuidanceRoleCSWODocMarch2009.pdf 
 



Procurement of care and support services 
 

22  

Leadership and Governance  
 
5.10 Local financial regulations and standing orders should describe the 
governance arrangements for the social care procurement function and 
individual procurement exercises.   These arrangements should articulate 
roles and responsibilities, including the role of the Chief Social Work Officer25 
where appropriate, and ensure there is clear leadership and accountability.  
They should also outline the process for internal approvals and for decisions 
to be approved by the appropriate decision-making forum. 
 
5.11 The Procurement Capability Assessment26 developed by SPD 
underlines the need for clearly defined roles, responsibilities and reporting 
lines for procurement activity.  It also requires public bodies to demonstrate 
that they have a sound approach to assessing their procurement 
performance.  Public bodies should ensure that their activity to procure care 
and support services is assessed fully as part of their procurement capability 
assessments.  
 
Project management  
 
5.12 Public bodies should apply project management principles and 
methodology to structuring and identifying the resource required for individual 
procurement exercises.  For example, they should: establish goals/objectives 
for the procurement exercise; determine the appropriate level of staff 
resource and the time needed to undertake the procurement; prepare a 
detailed procurement plan; and complete a risk assessment.  Public bodies 
should consider whether to establish a Project Board, with responsibility for 
ensuring that the procurement exercise remains on course.  They should also 
consider how the following roles should be carried out by the staff members 
involved: 

• Project Manager/Lead Officer – with management responsibility for 
objectives/outcomes;  

• Project Team/Officer – with responsibility at an operational level for 
delivering the procurement plan; 

• Involvement Officer – with responsibility for communication and 
ensuring the involvement of service users and carers at appropriate 
stages of the procurement exercise. 

 
Knowledge and skills  

5.13 Public bodies should ensure that staff involved in the procurement of 
care and support services receive the training required to develop and 
maintain their knowledge and skills.  The Procurement Competency 
Framework27 developed by SPD identifies the skills and competency levels 
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required by all staff involved in procurement activity and helps staff to take 
ownership of their personal development through skills assessment, 
identification of training and development needs and career planning.  

5.14 In addition, National Occupational Standards have been developed  
which help define the knowledge and skills required by staff involved in the 
procurement of care and support services and which will provide consistent 
and clear benchmarks for effective performance.  The National Occupational 
Standards are in the process of being implemented into national 
qualifications.  Further information on the units and elements related to the 
National Occupational Standards28 and to the relevant skills sets29 is available 
on the Scottish Social Services Council’s website. 

5.15 Public bodies should, where appropriate, make use of internal and 
external legal and other specialist advisers. 
 
Collaborative procurement 
 
5.16 Public bodies should explore opportunities for developing collaborative 
approaches to the procurement of care and support services.  Effective 
collaboration can: 

• deliver better outcomes for service users; 
• avoid duplication of effort and reduce process costs; 
• create economies of scale and maximise resources;  
• provide a means of delivering specialist services; 
• enable the dissemination of good procurement practice; 
• help service providers to develop relationships across sectors and 

extend their business more effectively; and 
• standardise the requirements on service providers during the tender 

process and contract management. 
It is dependent on good communication, clarity about the required outcomes, 
financial transparency and a willingness to allow decisions to be taken by the 
organisation leading the procurement.   
  
5.17 Collaboration does not automatically mean large contracts with large 
providers; it can include a range of activity from sharing good practice to joint 
procurement30.  It may involve collaborating across the whole of the public 
sector, within certain geographic or care group areas, or across categories of 
spend within organisations to achieve the required outcomes. 
 
5.18 At a national level Scotland Excel, the procurement Centre of Expertise 
for local authorities, is working with local authorities to develop the 
collaborative procurement of services and has an agreed work programme for 
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care and support services.  A number of regional work programmes are now 
also in the process of development.   
 
5.19 In addition, COSLA has put in place a National Care Home Contract 
(NCHC) which governs the relationship between local authorities and older 
people’s care homes across Scotland.  The rationale for developing the 
NCHC was to raise the quality of care provided in care homes and to 
standardise the funding of placements local authorities purchase from 
external service providers for publicly funded clients.  COSLA is working 
closely with local authorities, Scotland Excel and the care home sector to 
develop this contract.    
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6. Key Considerations 
 
Personalisation of health and social care services 

6.1 Policy and legal developments in Scotland have increasingly focused 
on the personalisation of services, reflecting the shifting expectations of 
people in society today that they will be able to exercise choice and control 
over any support they may need.  The Association of Directors of Social Work 
has adopted the following definition of personalisation: 

“From being passive recipients of services, people will become 
increasingly involved in shaping the support they require to achieve 
mutually agreed outcomes.  Personalisation fundamentally moves the 
location of power, decision-making and expertise from the system to 
the people who may need support.” 

The National Strategy on Self-Directed Support31 is being developed to help 
take forward the personalisation of health and social care services in 
Scotland.   

6.2 ‘Self-directed support’ is targeted at empowering people and putting 
the principles of independent living into practice.  It describes the ways in 
which individuals and families can exercise choice about the way their 
support needs are met from available resources.  It includes a range of 
options, including direct payments, having a direct payment managed by a 
third party, or directing an ‘individual budget’ to arrange support from the local 
authority or from a procured service.  It allows people to make purchases 
from outwith the traditional provider market and to spot purchase for more 
general goods and services. 

6.3 The National Strategy being developed describes the activity required 
to mainstream self-directed support.  It recognises that the procurement of 
care and support services will need to adapt in order to take account of 
advancements in self-directed support and overcome known barriers.  The 
Strategy identifies that service providers and individuals should have shared 
responsibility for agreeing the best approach to meeting quality of life 
outcomes.  This can best be achieved by commissioning for outcomes and 
will require changes to the relationship between commissioning staff and 
service providers.  

6.4 The management of the social care market is crucial to ensuring that 
services develop and maintain the capacity to meet and respond to needs 
within local communities.  The Strategy notes that the procurement of 
services by block contracts contributes to a stable market and certainty of 
service provision but can impact on the development of person led solutions.  
By contrast, “spot” purchasing arrangements provide greater flexibility but 
less certainty for service providers.  Consideration of principles and 
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mechanisms for promoting self-directed support should be part of the 
commissioning process and should also be properly reflected in individual 
procurement exercises.     

6.5 The Strategy provides a checklist of areas where advancements in 
self-directed support will impact on procurement activity: 

• the extent and measurement of quality of life outcomes and service 
level satisfaction;  

• the provision of information about procurement to citizens;  
• involving individuals and family carers in the development of 

commissioning strategies, procurement policies and individual 
procurement plans;  

• development of the social and health care market;  
• new forms of financial planning and financial management;  
• balancing risks and responsibilities;  
• systems to deliver direct services or purchase other services in line 

with personally determined support plans;  
• aggregating data from support plans to inform procurement exercises;  
• means to support service purchase by service users if this option is 

chosen;  
• maintaining quality standards and ensuring cost-effectiveness;  
• flexibility in service specifications and contracts; and  
• contract monitoring and review. 

6.6 As policy and legislation on self-directed support develops, public 
bodies will need to adapt their commissioning and procurement practice and 
consider how this is reflected in commissioning strategies and their local 
procurement policies and procedures.  For example, advancements in self-
directed support may lead to a change in emphasis from commissioning 
services to commissioning infrastructure which allows choice.    
 
Service user and carer involvement 
 
 
 
 
 
 
 
 
 
 
 
 
6.7 As stated in the Guiding Principles in Chapter 2, the procurement of 
care and support services should involve service users and carers as active 
partners in defining their needs and the outcomes they require.  It is essential 
that the views expressed by service users and carers are considered in the 

 
“A human rights based approach to social care means that people who 
use the services participate in their design and delivery.  The involvement 
of communities increases the likelihood that the needs of the community 
will be met more effectively and thus contribute to achieving better social 
care  Furthermore, participation helps ensure that the social care system 
is responsive to the particular needs of disadvantaged groups.” 
 
Scottish Human Rights Commission 
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development of commissioning strategies and local policies and procedures 
for the procurement of care and support services.   
 
6.8 Public bodies should consult widely on any proposals for new services; 
where decisions have to be taken about the continuation of existing services, 
there will be a need for more focussed engagement with people receiving the 
services.  Public bodies should take account of the views expressed by 
service users and carers at the analysis stage when: 

• establishing individual needs and intended outcomes; 
• analysing existing arrangements for delivering the service; and 
• deciding if a service should be provided in-house, under a shared 

service arrangement or by grant funding, or if it should be procured 
from an external service provider.  

 
6.9 Public bodies should also take account of the views expressed by 
service users and carers at the planning stage when: 

• analysing the benefits and risks to service users and service delivery 
of advertising the requirement and awarding the contract or framework 
agreement by competition; 

• developing the service specification; 
• developing the evaluation criteria; 
• preparing questions for use in interviews with potential service 

providers; and 
• considering the involvement of service users and carers in decision 

making, through participation in site visits and interviews with service 
providers or representation on the evaluation panel.  

 
6.10 The views expressed by service users and carers during ongoing 
consultation, for example during assessments and the development of care 
plans, should inform the development of individual procurement plans.  
Procurement plans should describe when and how the public body will 
communicate their intentions to service users and carers and seek their views 
on the particular procurement exercise.  They should also describe when and 
how they will communicate the outcome of the procurement exercise to 
service users and carers.   
 
6.11 Public bodies should consider the following factors to ensure effective 
consultation with, and involvement of, service users and carers: 

• timing, method and frequency of communication; 
• resource implications; 
• responsibility for communicating with service users and carers; 
• arrangements for facilitating service user and carer involvement; 
• the appropriate level of involvement, given the nature and scale of the 

service and diversity of service users and carers; and 
• methods of recording the views expressed by service users and 

carers. 
 
6.12 Public bodies should consider the preferred methods of service users 
and carers when determining what type of communication is appropriate for a 
particular procurement exercise.  They should consider different methods of 
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written communication, for example letters, story board publications and the 
publication of information on the public body’s website.  They should consider 
whether to undertake a survey of service users and carers and how to seek 
comments from user led organisations.  They should also consider different 
methods of communicating with service users and carers face to face, for 
example in open meetings or meetings with particular groups of service 
users. 
 
6.13 The composition of such groups can vary: 
  

• Stakeholder groups involve people who represent the different 
interests involved in an issue.  Stakeholder organisations are 
usually invited to choose individuals to join the Group.   

 
• Users and carers forums involve people who are keen to get 

involved and who themselves decide to join the Forum.  Users and 
Carers Forums may develop without central planning and some 
users and carers will not be represented.  Individuals develop skills 
at speaking up and taking part.  

 
• Representative groups involve service users who represent a 

range of people.  They can include people with particular support 
needs, those who use different types of services and people from 
minority ethnic groups.  The aim is to have enough members to 
have a cross section which is representative of the interests across 
the wider affected community.  Representative groups can be self-
selecting or selected by way of election or nomination by different 
interest groups.   

 
• Sample groups are small groups, sometimes of two or three 

individuals who are good at speaking up.  They are chosen to 
ensure that the voice of service users and carers is heard directly at 
critical stages of a decision making process.   

 
The advantages and disadvantages of these different approaches are set out 
in Appendix 4.   
 
6.14 If procurement activity may result in a change of service provider or 
change to service provision, information about the procurement process 
should be provided to all service users and carers who may be affected.  
Service users and carers should also receive information on the choices 
available to them and, where applicable, the availability of a direct payment.   
 
6.15  It is important to consider what knowledge, skills and support service 
users and carers will require to participate in the procurement process.  
Consideration should be given to using advocacy services and developing 
citizen leadership approaches to enhance service users and carers’ 
confidence in participation.  It is also important that public bodies manage the 
expectations of service users and carers, taking account of the feasibility and 
affordability of meeting the wishes and choices expressed.  For procurements 
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to which EU law applies, consideration must be given to how compliance with 
the equal treatment principle can be secured.  Service users and carers 
should be made aware that there must be no bias towards or against service 
providers that they do or do not know, or service providers which are 
established in or outside Scotland – decisions must be focussed on providers’ 
ability to meet the requirements of the specification in the most efficient way.   
 
6.16 It is also important that service users and carers are enabled to make 
formal representations about any procurement exercise involving their 
support and are aware of their rights to exercise choice through self-directed 
support. 
 
6.17 The Regulation of Care (Scotland) Act 2001 requires service providers 
to notify service users of the cancellation of a Care Commission registration.  
Where such changes arise as a result of a procurement exercise, the service 
provider is expected to work in collaboration with the public body to inform 
service users who are affected.  Should the Care Commission receive 
concerns or complaints as a result of a procurement exercise which do not fall 
within its remit,  these will be referred to the appropriate agencies, for 
example SWIA, the Scottish Government or the public body itself.  The Care 
Commission will also inform relevant bodies of the outcome of any regulatory 
activity resulting from a procurement exercise. 
 
6.18 It should be noted that once a decision to procure services has been 
taken, the possible application of EU law must be taken into account, 
notwithstanding service users or carers’ preferences. 
 
Accessibility of information and terminology 
 
6.19 Information about local policies and procedures for the procurement of 
care and support services and proposed service changes should be available 
in plain language.  The Scottish Accessible Information Forum (SAIF) 
recommends the use of “simple, direct but non-patronising text”32.  
 
6.20 Consideration should be given to the development of easy-to-
understand versions and to providing information in alternative formats33.  For 
example, public bodies should consider whether information should be 
provided in paper format or electronically (on websites, by e-mail or via social 
networks).  They should also consider whether there is a need for information 
to be provided in minority languages and the use of large print, audio tape, 
Braille, DVD or British Sign Language DVD.     
 
6.21 Communication with service users must take account of individual 
need.  For example, the use of text messages may be suitable for people with 
hearing impairments but may well be inappropriate for someone with a 
learning disability.  Public bodies have a duty to make “reasonable 
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adjustments” under the Disability Discrimination Act and should evidence 
what they have done to take account of individual need.   
 
6.22 It is also important to consider the appropriateness of language and 
terms used in a procurement exercise.  For example, “lots” is a standard term 
in the forms mandated by the European Commission for the advertisement of 
contracts in the Official Journal of the European Union (OJEU) and for that 
reason is also replicated on the Public Contracts Scotland advertising portal.  
Although "lots" in a procurement context refers to groups of services and not 
those who use them, the absence of a clear distinction can be misconstrued.  
The use of “lots” should therefore be avoided, wherever possible, in 
documentation relating to the procurement of care and support services.  
Efforts should be made to ensure that terminology reflects the principles of 
dignity and respect34 and that jargon is kept to a minimum.   
   
Partnership working with service providers 
 
6.23 As stated in the guiding principles in Chapter 2, the procurement of 
care and support services should promote partnership working across the 
public, private and voluntary sectors to make the best use of the mixed 
economy of care and bring about cultural change in all sectors.  Successful 
partnership working must be built upon openness and transparency, mutual 
respect and a joint understanding of the roles and responsibilities of each 
partner and the challenges that they face.  To achieve this, public bodies 
should: 

• recognise service providers’ contribution to achieving positive 
outcomes for service users;  

• involve service providers in the development of local commissioning 
strategies and local policies and procedures for the procurement of 
care and support services;  

• be proactive in involving service providers in service design and the 
development of service specifications; 

• engage with service providers in remodelling services to make them 
more personalised and outcome focused; 

• develop a “can do” culture which promotes innovation; 
• publish statements of their purchasing intentions, to assist business 

planning;  
• establish good lines of communication with service providers, with 

designated staff who are approachable and able to deal with issues;  
• engage with service provider forums in discussion of policy and 

practice and the development of good practice; and 
• be open to suggestions from providers about how the public body’s 

systems could be improved and costs reduced.  
 
6.24 As recognised above, service provider forums allow public bodies and 
service providers to discuss issues relating to the delivery of services and to 
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share information.  Such forums work most effectively if arranged around 
service development areas or care groups.  
 
6.25 Tendering for public contracts can have significant resource 
implications for service providers.  Public bodies should ensure that all 
service providers have equal access to contract opportunities and that 
procurement exercises do not unfairly discriminate against smaller providers.  
Failure to do this may constitute a breach of the procurement rules and limit 
the relevant market and public bodies’ ability to make the best use of 
available resources in meeting outcomes.  SPD has produced a ‘Buyer’s 
Guide to working with Small and Medium-sized Enterprises (SMEs)’35 which 
explores ways in which public bodies can encourage small and medium-sized 
suppliers and service providers to tender for public contracts.  For example, it 
may be appropriate to encourage service providers to form consortia.  If there 
is an expectation that service providers will submit consortia bids, public 
bodies should ensure that there is sufficient time within the procurement 
process to allow discussions between service providers to take place.   
  
6.26 Public bodies should alert services providers to the following sources 
of information and support.  SPD has produced advice for suppliers and 
services providers on tendering for public contracts36.  In addition, the 
Scottish Government has introduced specific measures to ensure that the 
voluntary sector has the skills needed to access markets effectively.  These 
include the provision of training to the voluntary sector on tender writing and 
publication of a guide to ‘Tendering for Public Sector Contracts’37.  The 
Supplier Development Programme (SDP)38 delivers a range of specialist 
business support including the provision of advice, information, training and 
funding with the aim of assisting suppliers and service providers to become 
more capable of accessing and competing for public contracts.  The 
Workforce Unit has produced guidance for managers on the application of the 
TUPE Regulations39.  
 
6.27 Public bodies should ensure that their procurement plans for individual 
procurement exercises describe how and when they will communicate their 
intentions to service providers.  Where the procurement exercise involves an 
existing service, public bodies should ensure that sufficient information is 
given to incumbent service providers to enable them to: 

• direct service users to the relevant contact within the public body; 
• properly inform their staff about developments; 
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• plan for their involvement in the procurement exercise; 
• respond to requests under the TUPE Regulations for information 

relating to staff transfers.  
 
6.28 They should also ensure that their procurement plans describe how 
they will engage with service providers (for example, by holding an open day) 
and how service providers will be involved in developing the service 
specification. 
 
6.29   This guidance focuses on public bodies’ role in the procurement of 
care and support services.  Accordingly, the above paragraphs describe 
some of the actions that public bodies can take to promote effective 
partnership working with service providers.  It should be noted that service 
providers have specific responsibilities in the procurement process and share 
responsibility for promoting effective partnership working.   
 
Service continuity 
 
6.30 The need for service continuity should be a key consideration in the 
procurement of care and support services.  Public bodies should: 

• assess the need for service continuity when analysing existing 
arrangements for delivering the service at the analysis stage; 

• take into account the need for service continuity when analysing the 
benefits and risks to service users and service delivery of advertising 
the requirement and awarding the contract or framework agreement 
by competition; 

• consider the implications of self-directed support; 
• determine which contracting mechanism (for example use of a 

framework agreement) will deliver the required outcomes in terms of 
continuity of care;  

• determine the appropriate contract duration to ensure continuity of 
care for service users; 

• allow sufficient time to ensure that services are appropriately 
registered to undertake the care service functions; and 

• consider what will happen at the end of the contract term and plan 
accordingly. 

 
6.31 The need for service continuity should be balanced against the need 
for service reform and re-design in certain situations to move services 
forward.   
 
Workforce issues 
 
6.32 As stated in the Guiding Principles, public bodies should ensure that 
the procurement of care and support services takes account of the 
importance of a skilled and competent workforce in delivering positive 
outcomes for service users.  Public bodies should: 

• take account of the costs associated with good employment practice 
and a competent and qualified workforce when analysing the costs 
involved in operating different kinds of care and support services; 
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• ensure that they consult with and involve staff and their 
representatives (including the trade unions) when appraising the 
options for service delivery (in-house, shared services arrangement, 
grant funding or procurement); 

• outline proposals for dealing with workforce issues in the procurement 
plan; 

• consider how to promote suitable staff management practices by 
appropriately defining, in the specification, the level of quality and 
safety required; 

• consider the inclusion of service provider selection criteria relating to 
workforce issues, where these relate to the service provider’s 
suitability, in principle, to deliver the service; 

• consider the inclusion of contract award criteria relating to workforce 
issues, where these relate directly to the service provider’s ability to 
deliver the service in question;      

• determine the appropriate contract duration to promote stability and 
development in the social care workforce; and 

• fully consider the implications of potential staff transfers under the 
TUPE Regulations. 
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7. Stage 1 of the Procurement Process: 
Analyse 
 
7.1 The diagram on page 19 of this guidance envisages four stages to the 
procurement process whereby public bodies: 

• analyse individual needs, intended outcomes and service providers 
(stage 1); 

• plan the procurement process and develop the service specification 
(stage 2); 

• do the procurement exercise and award and manage the contract 
(stage 3); 

• review the arrangements and individual outcomes (stage 4).  
 
7.2 This chapter focuses on the first stage.  It is worth noting at the outset 
that much of the information described in this chapter is routinely collected by 
public bodies as part of the wider commissioning process and/or to support 
statutory and local performance indicators and contract management; 
information is also available from public bodies’ finance systems.  Public 
bodies should make use of all existing information in their analysis.    
 
Establishing individual needs and intended outcomes 
 
7.3 Public bodies should have local commissioning strategies and/or 
service plans which establish strategic and individual needs and determine 
what type of service should be put in place to meet those needs and deliver 
the intended outcomes.  Public bodies should ensure that there is clarity 
about: 

• the needs to be met and the outcomes to be delivered by the service; 
• how service users and carers will be involved in defining their needs, 

expressing their wishes and choices and influencing the design of the 
service;  

• what positive outcomes the service is intended to deliver; 
• what choice and control the service will provide for service users; 
• how the service will meet National Care Standards; and 
• how the service will contribute to the public body’s organisational 

objectives.  
 
Analysing existing arrangements for delivering the service  
 
7.4 Public bodies should review existing arrangements for delivering the 
service with a view to: 

• identifying if and how the service needs to change in order to meet 
individual needs and intended outcomes; 

• considering afresh the application of EU law to the public body’s 
existing arrangements and future proposals; and 

• evaluating existing arrangements for delivering the service against 
best value principles. 
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7.5 Evaluating existing arrangements for delivering the service against 
best value principles will require the public body to consider: 

• is the service effective and of good quality?  
• what does it cost and is it cost-efficient? 
• does it promote equal opportunities? 
• does it contribute to sustainable development? 

 
7.6 Public bodies should assess whether the service has met specified key 
performance indicators and other contractual requirements.  They should 
seek feedback from service users and carers and review other information 
relating to the quality of the service, including information from contract 
management and service review and information from the regulatory bodies, 
including any complaints about the service.   
 
7.7 Evaluation of cost will require detailed information about current costs 
and benchmarking with similar services.  It will also require analysis of the 
potential for savings and consideration of ‘cashable efficiencies’ – achieved 
by producing the same or improved results with fewer resources40.  Public 
bodies should take into account: 

• the balance between small/short-term funding and larger/long-term 
funding;  

• whole-life costs, including setting up, running and disposal costs; 
• the cost of meeting all regulatory requirements; 
• additional costs related to rurality; 
• the complexity of the service; 
• training and professional development of staff; 
• potential costs of staff transfers under the TUPE Regulations.  
• additional costs of inflation; and 
• the commitment41 to three year funding cycles (or longer), where 

appropriate. 
Public bodies should also consider whether their own systems (for example, 
the operation of different administrative systems) and practices (for example, 
the over-specification of inputs) contribute to service providers’ costs and, if 
so, whether modifications can be made.     
 
7.8 Public bodies should assess if and how the service needs to change in 
order to meet individual needs and intended outcomes and consider how it 
can be improved.  They should also assess the need for service continuity.   
    
Analysing the market for care and support services 

7.9 Public bodies should undertake research and hold discussions with 
potential service providers in order to map the market for the particular 
service.  They should take into account service providers which already 
deliver services locally or more widely to particular care groups and in-house 
service provision.  They should also assess whether other service providers 
and/or new providers are likely to be interested in delivering the service and 
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might have the capability and capacity to do so.  They should consider if there 
is a need to stimulate and/or shape the market, for example to promote 
interest from providers with specialist expertise or encourage the growth of 
social enterprise/community business models.  Prior Information Notices42 
can be used to give prior notification of a requirement to the market.  The 
Institute for Public Care has produced a template for mapping the market, a 
copy of which is included in Appendix 5.   

7.10 As part of their analysis, public bodies should consider: 
• capability – is the market capable of meeting the requirement? 
• capacity – are there enough service providers with sufficient capacity 

to deliver the service? 
• maturity – is the market ready to deliver what is required? 
• competitiveness – what is the anticipated level of interest from service 

providers? 
• culture – will delivery of the service require cultural change? 
• how the market is structured – will delivery of the service require 

service providers to work together in a new way? 
• how secure the market is – how will future arrangements impact on 

the security of the market and/or services? 
Public bodies should also take account of the policy and approach adopted by 
their organisation to the delivery of services in-house. 
 
7.11 Comprehensive analysis of the market and early engagement with 
potential service providers can provide valuable information on developments 
in service delivery which can be used to inform the service specification.  It 
enables the public body to understand the number, type and size of potential 
service providers and to take account of this in determining future 
arrangements for service delivery.  It also enables the public body to identify 
any barriers to the involvement of potential service providers in the 
procurement process.  EU law is concerned with the EU single market; 
analysis of the market should therefore have regard to possible interest from 
providers in other Member States. 
 
Financial planning 
 
7.12 At the analysis stage, public bodies should determine what resources 
are available for delivery of the service.  Financial planning is essential to 
ensure that service specifications are realistic in specifying requirements and 
outcomes which can be delivered within the available budget and should be 
informed by the public body’s analysis and benchmarking of costs – see 
paragraph 7.7.  Public bodies should consider what funding they can commit 
to delivery of the service and for what period of time.  In particular, 
consideration should be given to the anticipated size and shape of service 
contracts in light of the promotion of self-directed support and potential growth 
in direct payments. 
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Equality Impact Assessment 
 
7.13 When developing proposals and making policy decisions, including 
policy decisions taken in the context of their commissioning and procurement 
activities, public bodies must comply with their statutory equality duties and 
ensure that such decisions do not have a disproportionately negative effect 
on people from different ethnic groups, disabled people, and men and 
women.  Public bodies’ consideration of the options for service delivery 
should, therefore, include an equality impact assessment.  Public bodies may 
also wish to consider the integration of human rights into their impact 
assessment methodologies to assist them in meeting their obligations under 
the Human Rights Act 1998.  Further information on the conduct of equality 
impact assessments is available on the Equality and Human Rights 
Commission (ECHR) website43.  The ECHR has published guidance on the 
public sector equality duties and financial decisions44 which reflects the 
importance of undertaking an equality impact assessment of decisions about 
service reform and re-design.   
 
Options Appraisal 
 
7.14 Information gathered during the ‘analysis’ stage should inform public 
bodies’ appraisal of the options for service delivery, including: 

• in-house provision; 
• shared services; 
• grant funding; and  
• procurement. 

 

7.15 This guidance focuses on the procurement of care and support 
services; detailed consideration of other methods of securing services is 
outwith the scope of the guidance.  However, it is worth noting that: 

• As previously stated, local policies and procedures for the 
procurement of care and support services should set out the principles 
and rationale for selecting providers, including in-house provision.  
Provision of a service by an arm’s length body may be deemed to be 
“in-house” in certain circumstances and exempt from the procurement 
rules – see the test established by the “Teckal” case (C-107/98) and 
subsequent cases. 

• Contracts between public bodies and other public bodies (including 
shared service delivery vehicles) for the provision of services are, in 
certain circumstances, exempt from the procurement rules45 – see the 
test established in Commission v Germany (C-480/06). 
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• Whether a service is delivered under contract or grant funded will 
depend on the nature of the service to be provided and the 
relationship the public body wishes to have with the service provider.  
For example, grant funding will not be appropriate if a public body 
requires a service to be delivered and wishes to specify, in detail, how 
the service should be delivered.  Grant funding may, however, be 
appropriate if a public body wishes to provide financial support for a 
particular activity or project.  Public bodies should seek legal advice on 
the distinction between a contract and grant funding where they 
consider that grant funding may be an option46.  Further information is 
provided in the COSLA/SCVO paper ‘Policy Guidance on Funding of 
Voluntary Organisations’47. 

 
• Any award of grant funding should comply with the European 

Commission’s rules on the provision of State aid to economic 
undertakings.  As outlined in Article 107(1) of the Treaty on the 
Functioning of the European Union, grant funding may constitute State 
aid if it strengthens the position of the service provider relative to other 
competitors and therefore has the potential to distort competition.  This 
means that grant funding will not be the appropriate route for 
establishing and maintaining most social care services.  Further 
information about State aid rules is available on the Scottish 
Government State Aid Unit website48.  Advice can also be sought from 
the State Aid Unit by e-mailing stateaid@scotland.gsi.gov.uk.  

 
• If grant funding is considered appropriate, local authorities should 

ensure that organisations have equal access to information about 
funding opportunities and support during the application process. 

 
• Where an activity is grant funded, the public body may have an 

interest in the level of uncommitted reserves the provider possesses 
and the service provider may be expected to contribute to the costs of 
the activity from funds acquired from other sources49.  By comparison, 
where a public body procures a service, it invites service providers to 
submit bids which represent the cost at which they are able to provide 
the service.  If service providers are able to commit resources to 
delivery of the service, this will be reflected in their bids and will be 
evaluated by the public body at the contract award stage.   

 
7.16 In appraising the options for service delivery, public bodies should take 
into account: 

• the timing, cost and nature of the requirement; 
• geographic location and/or rurality; 
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• whether relevant expertise exists within the public body or another 
public body; 

• the potential for innovation; 
• whether there is a market of capable service providers; 
• the views of service users and carers; 
• the views of service providers, their staff and trade unions; and 
• the benefits and risks to service users and service delivery. 
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8. Stage 2 of the Procurement Process: 
Plan 
 
8.1 As previously stated, this guidance focuses on the procurement of care 
and support services; detailed consideration of other methods of securing 
services is outwith the scope of the guidance.  Subsequent chapters of the 
guidance are therefore relevant only where a public body has decided that a 
service should be purchased from an external service provider.   
 
8.2 This chapter focuses on the planning stage of a procurement exercise.  
It is essential that public bodies develop a comprehensive procurement plan 
and build in adequate time for the completion of the exercise.  In particular, 
they should allow for an appropriate lead-in period prior to commencement of 
the contract.    
 
Developing a procurement plan  
 
8.3 At the planning stage, public bodies must decide how the service will 
be put in place and develop the service specification.  Public bodies should 
develop a procurement plan which describes: 

• whether the public body has decided to advertise the requirement and 
award the contract or framework agreement by competition, extend 
an existing contract or make a direct award without competition; 

• the reasons for that decision; 
• the procurement process that will be followed and relevant 

timescales; 
• how it can be demonstrated that the procurement exercise will be fair, 

transparent and non-discriminatory; 
• the roles and responsibilities of staff involved in the procurement 

process; 
• the applicable governance arrangements and approval process;  
• how and when the public body will communicate its intentions to 

service users and carers and proposals for their involvement in the 
procurement process;  

• how it proposes to handle workforce issues; 
• how the service specification will be developed and the involvement 

of service users and carers and service providers in its development; 
• the type and duration of the proposed contract or framework 

agreement; 
• what criteria will be used to select service providers and award the 

contract or framework agreement; 
• what transitional arrangements will apply if an existing service 

transfers to a different service provider; 
• how the contract or framework agreement will be managed;  
• how the relationship between the public body and service provider(s) 

will be managed; 
• arrangements for reviewing the service; 
• what action it proposes to take at the end of the contract term; and 
• how the procurement exercise will be evaluated.    
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Deciding whether to advertise the requirement and award the contract 
or framework agreement by competition 
 
8.4 Public bodies should decide, on a case by case basis, whether or not 
to advertise the requirement and award the contract or framework agreement 
by competition.  A number of factors will influence this decision, as explained 
below and illustrated in the flowchart on page 49: 

• application of the procurement rules, procurement policy and risk of 
legal challenge; 

• application of local financial regulations and standing orders; and 
• benefits and risks to service users and service delivery. 

 
Application of the procurement rules, procurement policy and risk of 
legal challenge 
 
8.5 Staff involved in the procurement of care and support services should 
seek legal advice on the application of the procurement rules as this will vary 
depending on the type and value of the contract or framework agreement.  In 
summary: 

• The full requirements of the Public Contracts (Scotland) Regulations 
2006 apply to above-threshold contracts and framework agreements 
for goods, works and ‘Part A’ services unless one of the exemptions in 
the Regulations applies.   

• Fewer requirements of the 2006 Regulations apply to contracts and 
framework agreements for ‘Part B’ services. 

• Regulation 8(21) of the 2006 Regulations – which requires public 
bodies to “ensure a degree of advertising and follow a procedure 
leading to the award of the contract which is sufficient to enable open 
and fair competition” – applies to all contracts and framework 
agreements which are subject to the principles deriving from the 
Treaty on the Functioning of the European Union. 

• Certain contracts and framework agreements are not subject to any 
requirements of the 2006 Regulations or the Treaty principles, in 
which case only domestic law and policy will apply. 

Detailed information is provided in sections 8.6 to 8.17. 
    

Distinguishing between Part A and Part B services 
 

8.6 Schedule 3 of the 2006 Regulations provides a list of categories of 
services and identifies which fall into Part A or Part B.  Contracts for “health 
and social services” are classified as Part B services and most social care 
and housing related support provision will normally fall within Part B.  For 
example, all “care services” defined in section 47 and schedule 12 of the 
Public Services Reform (Scotland) Act 2010 fall within Part B.  Contracts for 
the provision of transport fall within Part A.   
 
8.7 Public bodies should consider whether the service they wish to secure 
falls within Part A or Part B.  Where a contract includes Part A services and 
Part B services, the categorisation of the contract into Part A or Part B will 
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depend on whether the majority of the cost of the contract is for Part A 
services or Part B services.  Where the cost of the services is made up of 
more than 50% Part A services, the contract will be a Part A services 
contract; where the cost of the services is made up of more than 50% Part B 
services, the contract will be a Part B services contract.  Where the cost of 
the services is made up of 50% Part A services and 50% Part B services, the 
contract is deemed to be a Part B services contract50. 
 
Application of the procurement rules to above-threshold contracts and 
framework agreements for goods, works and Part A services  
 
8.8 The full requirements of the 2006 Regulations apply to above-
threshold51 contracts and framework agreements for Part A services unless 
one of the exemptions52 in the Regulations applies.  Public bodies must 
advertise such contracts and framework agreements in the Official Journal of 
the European Union (OJEU) and use one of the procedures permitted by the 
Regulations to award the contract or framework agreement.   
 
Application of the procurement rules to below-threshold contracts and 
framework agreements for goods, works and Part A services 
 
8.9 The full requirements of the 2006 Regulations, including the 
requirement for the contract to be advertised in the OJEU, do not apply to 
below-threshold contracts and framework agreements for goods, works and 
Part A services.  Such contracts may, however, be subject to regulation 8(21) 
– see paragraphs 8.11 to 8.15 below.   
 
Application of the procurement rules to contracts and framework 
agreements for Part B services 
 
8.10 Fewer requirements of the 2006 Regulations apply to contracts and 
framework agreements for Part B services.  Public bodies must ensure that 
technical specifications in the documentation relating to an above-threshold53 
Part B services contract or framework agreement comply with regulation 9 
and do not have the effect of favouring or eliminating particular service 
providers.  They must also comply with regulation 31, which requires public 
bodies to submit a ‘contract award notice’ to the European Commission on 
the award of an above-threshold contract or framework agreement for Part B 
services. 
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 See regulation 2(3) of the Public Contracts (Scotland) Regulations 2006. 
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8.11 Contracts and framework agreements for Part B services may also be 
subject to regulation 8(21) which requires public bodies to “ensure a degree 
of advertising and follow a procedure leading to the award of the contract 
which is sufficient to enable open and fair competition” where necessary to 
comply with the principles deriving from the Treaty on the Functioning of the 
European Union.   
 
8.12 Regulation 8(21) gives effect in Scots law to the ruling of the ECJ in 
the “Telaustria” case (ECJ C-324/98) and subsequent cases that in awarding 
certain contracts (to which the full requirements of the 2006 Regulations do 
not apply) public bodies must nonetheless meet the requirements of the 
Treaty principles of equal treatment, non-discrimination and transparency.  
According to the ECJ, “the obligation of transparency which is imposed on the 
public body consists in ensuring, for the benefit of any potential tenderer, a 
degree of advertising sufficient to enable the services market to be opened up 
to competition and the impartiality of procurement procedures to be 
reviewed”.  Where regulation 8(21) applies, contracts and framework 
agreements should generally be advertised and procedures for their award 
must be transparent and fair. 
 
8.13 Regulation 8(21) applies only to contracts and framework agreements 
which are subject to the Treaty principles.  In the “Coname” case (ECJ C-
231/03), the ECJ held that there may be individual cases where “because of 
special circumstances, such as a very modest economic interest at stake”, 
service providers located in other Member States would not be interested in 
the contract or framework agreement and therefore the Treaty principles 
would not require advertising and competition.  In Commission v Ireland (ECJ 
C-507/03), the ECJ clarified that the Treaty principles require advertisement 
and competition only if a contract or framework agreement is of “certain 
cross-border interest”.   
 
8.14 It is the responsibility of individual public bodies to decide whether the 
Treaty principles require advertising and competition54.  This decision should 
be based on the individual circumstances of the case, taking into account: 

• the subject matter of the contract; 
• the estimated value of the contract; 
• the specifics of the sector concerned (for example, the size and 

structure of the market and commercial practices); and 
• the geographic location of the place of performance. 

 
8.15 Decisions should be taken on a case by case basis.  The Treaty 
principles may not require advertising and competition where: 

• the public body can demonstrate that the contract is of no interest to 
service providers located in other Member States55; 
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 Public bodies may wish to refer to the Commission Interpretative Communication on the 
Community law applicable to contract awards not or not fully subject to the provisions of the 
Public Procurement Directives, Brussels, 23.6.2006: 
http://ec.europa.eu/internal_market/publicprocurement/key-docs_en.htm 
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• the total sum to be paid under the contract is so low that service 
providers located in other Member States would not be interested in 
the contract; 

• the service is of such a specialised nature that no cross-border market 
of suitable service providers exists, for example where market 
research indicates that there is only one potential service provider. 

 
8.16 Public bodies should also consider if national or local policy requires 
them to advertise and compete a contract.  The Scottish Procurement Policy 
Handbook, which applies to all Scottish public bodies, confirms that “goods, 
services and works should be acquired by effective competition, including 
adequate publication of the contract opportunity, unless there are convincing 
and justifiable reasons to the contrary”.  For example, advertising and 
competition may not be required where: 

• advertising the contract at the current time would result in the loss of a 
linked service, for example where the separate competitive tendering 
of a housing related support service would result in the withdrawal of 
the accommodation currently provided for service users and those 
units of accommodation could not be replaced; 

• there are reasons of extreme urgency, brought about by unforeseen 
events which are not attributable to the public body. 

 
8.17 It is worth noting that there is no requirement to advertise and compete 
a contract if: 

• the contract is to be awarded under an existing framework agreement, 
approved list or other qualification system which has itself been the 
subject of adequate publicity; 

• it is possible to extend an existing contract under the scope and terms 
of that contract56. 

 
Risk of legal challenge for breach of the procurement rules 
 
8.18 Public bodies should assess the risk of legal challenge if they decide 
not to advertise the requirement and proceed to award the contract or 
framework agreement without competition.  While to date there have been 
few legal challenges, a legal challenge can have serious implications for 
procurement activity and future service delivery.  For example, if a court 
grants an ineffectiveness order together with damages, legal costs and/or 
compensation, this is likely to divert monies from service provision and cause 
significant disruption and uncertainty to service users.     
 
8.19 Any service provider which has suffered loss or damage as a result of 
a breach of the procurement rules, including a breach of regulation 8(21), can 
bring proceedings in the Sheriff Court or Court of Session under regulation 47 
of the 2006 Regulations.  The remedies available to a challenger will vary 
depending on the type and value of the contract or framework agreement and 
the nature of the breach.  The remedies available were extended significantly 
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 There is a difference between an extension that is within the scope and terms of an existing 
contract and “rolling forward” a contract beyond the scope and terms of a contract.  The 
former is unlikely to present any legal issue where the existing contract has been advertised. 
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in December 2009 and are summarised below.  Detailed guidance on the 
legal remedies for breaches of the procurement rules is available on SPD’s 
website 57.     
 
Application of legal remedies to above-threshold contracts and 
framework agreements for goods, works and Part A services  
 
8.20 Prior to the award of an above-threshold contract or framework 
agreement for goods, works or Part A services, if the court is satisfied that 
there has been a breach of the procurement rules, it may: 

• set aside a decision or action taken by the public body (including the 
decision to award the contract to a particular service provider) or order 
the public body to amend any document; and/or 

• award damages to the challenger. 
 

8.21 After the award of such a contract or framework agreement, the court 
may, depending on the nature of the breach: 

• make an ineffectiveness order58; 
• order the public body to pay a financial penalty; 
• make an order shortening the duration of the contract or framework 

agreement; 
• make any other order that it considers appropriate to address the 

consequences of ineffectiveness or shortening the duration of the 
contract, for example compensation for an affected service provider; 

• award damages to the challenger. 
 
Application of legal remedies to below-threshold contracts and 
framework agreements for goods, works and Part A services 

8.22 The direct award of a contract or framework agreement considered to 
be below-threshold may be challenged on the basis that the value of the 
contract (or contracts awarded under a framework agreement) actually 
exceeds the thresholds in the Regulations and that the procurement should, 
as a result, have been conducted in accordance with the Regulations.  If the 
court finds this to be the case, it may make an ineffectiveness order.  Such a 
challenge would be pursued as a commercial action.  

8.23 The direct award of a below-threshold contract or framework 
agreement may also be challenged on the basis that the public body has 
failed to ensure a degree of advertising and follow a procedure leading to the 
award of the contract which is sufficient to enable open fair competition, and 
thereby breached regulation 8(21) or Treaty principles.  Such a challenge 
could be pursued by way of judicial review. 
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http://www.scotland.gov.uk./Resource/Doc/116601/0102030.pdf   
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 An ineffectiveness order cancels the contract or framework agreement from the date of the 
order. 
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Application of legal remedies to contracts and framework agreements 
for Part B services  
 
8.24 The award of a Part B services contract or framework agreement may 
be challenged on the basis that the public body has failed to ensure a degree 
of advertising and follow a procedure leading to the award of the contract 
which is sufficient to enable open fair competition, and thereby breached 
regulation 8(21).  In relation to an above-threshold contract or framework 
agreement, such a challenge would be pursued as a commercial action.  In 
relation to a below-threshold contract or framework agreement, such a 
challenge could be pursued by way of judicial review.  There may be 
circumstances in which the Treaty principles require a standstill period to be 
held, notwithstanding that the statutory standstill rules do not apply.  A public 
body’s failure to hold a standstill period where required by the Treaty 
principles may also be challenged59.   

8.25 Although the 2006 Regulations require public bodies to submit a 
contract award notice for above-threshold Part B services procurements, they 
do not require public bodies to publish a contract notice in the OJEU or follow 
the standstill rules.  As a result, the potential for the court to make an 
ineffectiveness order in relation to a Part B services contract is limited to the 
following situation: 

• the public body has awarded an above-threshold contract or 
concluded an above-threshold framework agreement in breach of the 
automatic suspension on commencement of court proceedings; and 

• the public body has committed a breach of regulation 9 (technical 
specifications in the contract documents) which has affected the 
challenger’s chances of obtaining the contract or becoming a party to 
the framework agreement.  

8.26 In all other circumstances, including a breach of regulation 8(21), the 
Regulations provide that the only remedy available to a challenger will be 
damages on the basis of loss of profit. 

8.27 It should, however, be noted that if a public body wrongly classifies a 
service as Part B, the full range of remedies and penalties (including an 
ineffectiveness order) may be available under the Regulations, depending on 
the nature of the breach.  If there is any doubt about the classification of a 
service, it is recommended that the public body should err on the side of 
caution and should advertise the requirement in the OJEU.  Alternatively, it 
can protect itself from an ineffectiveness order by publishing a “voluntary ex 
ante transparency notice” in the OJEU60.  If it allows a period of at least 10 
days to elapse between the date of publication of the notice in the OJEU and 
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 See “Federal Security” case [2006] NICh 3. 
60 Further information on the use of voluntary ex ante transparency notices is available in 
SPD’s guidance on legal remedies: 
http://www.scotland.gov.uk./Resource/Doc/116601/0102030.pdf.  Because there is no 
requirement for Part B services to be advertised in the OJEU, the applicability of such notices 
is limited to the scenario described in this paragraph.    
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the date on which it enters the contract or concludes the framework 
agreement, the only remedy available to a challenger bringing proceedings is 
damages.  The voluntary ex ante transparency notice is available for 
completion on the Public Contracts Scotland portal. 

Complaint to the European Commission 

8.28 In addition, any person may bring a breach of the procurement rules to 
the attention of the European Commission by submitting a formal complaint.  
Where the Commission decides to investigate the complaint, the public body 
will be required to explain its conduct.  Where the Commission is satisfied that 
a breach has been committed, it may institute infringement proceedings 
against the Member State in question before the European Court of Justice in 
Luxembourg. 
 
Application of local financial regulations and standing orders 
 
8.29 In deciding whether to advertise the requirement and award the 
contract or framework agreement by competition, public bodies must ensure 
that they comply with local financial arrangements and standing orders.  
These will typically refer to the requirements of the Public Contracts 
(Scotland) Regulations 2006 in respect of above-threshold contracts and 
establish local requirements for advertising lower value, Part B and otherwise 
exempt contracts.  Public bodies should ensure that their local financial 
arrangements and standing orders comply with this guidance and legal 
requirements.    
  
Benefits and risks to service users and service delivery 
 
8.30 Public bodies should analyse the benefits and risks to service users 
and service delivery of advertising the requirement and awarding the contract 
or framework agreement by competition.  For existing services, this will 
require consideration, through consultation with service users and carers, of 
the impact that any change in service provision or provider will have on: 

• service users and carers; 
• continuity of care; 
• the quality of the service and the outcomes delivered; 
• the cost of the service; 
• the market; 
• the workforce. 

 
8.31 This analysis may suggest that, where the public body is satisfied with 
the quality of a service and that best value is being achieved, the existing 
service provider should continue to deliver the service.  If the public body’s 
contract with the existing service provider includes an extension option that is 
within scope, the contract may be extended for the specified period.  In the 
absence of an extension option, any decision by the public body to renew (or 
“roll forward”) its contract with the existing service provider may risk breaching 
regulation 8(21) and should be taken only after careful consideration of the 

http://www.publiccontractsscotland.gov.uk/
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Treaty principles and the associated risk of legal challenge.  Legal advice 
should always be sought.  
 
8.32 Alternatively, the analysis may suggest that the requirement should not 
be advertised at the current time and that a staged approach should instead 
be adopted.  If the public body decides to adopt a different timetable for 
advertising the requirement, it should document its reasons for doing so in the 
procurement plan and set out how it intends to move towards competition in 
the future.  
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FLOWCHART – DECISION-MAKING IN RELATION TO THE 
CONTINUATION OF AN EXISTING SERVICE 
 

1. Analyse individual needs and intended outcomes to 
determine the type of service required and evaluate the 
existing arrangements for delivering the service 

• Involve service users and carers in defining their needs and 

desired outcomes and get their views on service improvement 

and continuity 

• Review information from service users and carers, contract 

management and service review, regulatory bodies and 

commissioning strategies to evaluate existing arrangements 

against best value principles 

• Assess the need for improvement and service continuity 

• Consider available resources 

2. Consider the options for delivering the service 
• Should the service be provided in-house or under a shared 

services arrangement? 
• Should the service be grant funded? 

Service should be purchased from an external service 
provider 

6. Does analysis of the benefits and risks to service 
users, and service delivery suggest that the contract should 
be renewed without competition? 
Does consideration of the impact that a change in service 
provision or provider will have on service users and carers, 
continuity of service, the quality and cost of the service, the market 
and the workforce suggest that the contract should be renewed 
without competition? 

Procurement rules 
do not apply 

Consider contract 
renewal without 
competition 

Contract should be advertised and awarded by competition 

5. Do local financial regulations and standing orders 
allow the contract to be awarded without competition? 

3. Consider whether the Treaty principles require the 
contract to be advertised and awarded by competition 
• Is it possible to demonstrate that the contract is of no interest 

to service providers located in other member States? 
• Is the total sum to be paid under the contract so low that 

service providers located in other Member States would not be 
interested in the contract? 

• Is the service of such a specialised nature that no cross-border 
market of suitable service providers exists? 

4. Consider whether national or local policy requires the 
contract to be advertised and awarded by competition 
• Are there convincing and justifiable reasons for not advertising 

the contract?  

YES =  
 

NO  = 
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Deciding which procurement process to follow 
 
8.33 Having decided whether or not to advertise the requirement and award 
the contract or framework agreement by competition, public bodies must 
decide which procurement process they will follow. 

 
Contract renewal or direct award without competition 
 
8.34 Where a public body decides to renew an existing contract or to award 
a new contract without competition, it should ensure that: 

• its decision is based on sound and objective business reasons and that 
this is fully documented; 

• its decision not to advertise the requirement and award the contract or 
framework agreement by competition is consistent with the 2006 
Regulations and the Treaty principles; 

• its decision is consistent with local financial regulations and standing 
orders and local policy and procedures for the procurement of care and 
support services; 

• it is able to demonstrate that best value has been achieved*; 
• its decision is subject to regular review.  For example, a decision not to 

advertise and tender a contract because of its low value will need to be 
reviewed should the total sum to be paid under that contract increase. 

 
*The renewal of an existing contract is likely to involve negotiation between 
the public body and service provider about aspects of service delivery, the 
outcomes required and the costs.  Public bodies should also take the 
opportunity to update contracts to ensure that they reflect good practice.     
 
Advertising the requirement and awarding the contract or framework 
agreement by competition  
 
Above-threshold contracts or framework agreements for goods, works 
and Part A services 
 
8.35 As previously stated, public bodies must in all cases advertise above-
threshold contracts or framework agreements for goods, works and Part A 
services in the OJEU and use one of the procedures permitted by the 
Regulations to award the contract or framework agreement.  
 
Below-threshold contracts or framework agreements for Part A services 
or contracts or framework agreements for Part B services 
 
8.36 Where a public body advertises a below-threshold contract or 
framework agreement for Part A services or a contract or framework 
agreement for Part B services, it is for the public body to decide on the form 
of the advertisement, taking into account the value of the contract and the 
extent to which it is likely to be of interest to service providers located in other 
Member States.  Public bodies should consider if the requirement is likely to 
be of purely local, regional, national or international interest and decide if it is 
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appropriate to advertise the requirement in the OJEU61, on the Public 
Contracts Scotland62 portal, in the local or national press, relevant journals 
and/or on their own websites.   
 
8.37 There is a presumption that all contract opportunities advertised by a 
public body, for goods and services with an anticipated value of £50,000 or 
more, should also be advertised on the Public Contracts Scotland portal63.  
This was endorsed by the Public Procurement Reform Board and 
communicated to public bodies in June 200964, with the aim of promoting 
consistency across the Scottish public sector and improving SMEs’ access to 
contracts.   
   
8.38 The public body can also decide on the form of the competition and 
may choose to adapt or streamline one of the procedures in the Regulations.  
If it decides to do so, it is not obliged to follow the detailed procedural 
requirements set out in the Regulations65.  Public bodies should therefore not 
refer to the Regulations in the tender documentation issued to participants, as 
this may create an expectation that the detailed procedural requirements will 
be followed.  In all cases, public bodies should ensure that the procurement 
process is described accurately and clearly and then adhered to. 
 
8.39 The Regulations do not require public bodies to observe a standstill 
period66 following their decision to award a contract or conclude a framework 
agreement for Part B services contracts.  There may, however, be 
circumstances in which the Treaty principles require a standstill period to be 
held, notwithstanding that the statutory standstill rules do not apply67.   

Procedures in the Public Contracts (Scotland) Regulations 2006 

 
8.40 A brief summary of the competitive procedures in the 2006 Regulations 
appears below: 

• Open procedure; 
• Restricted procedure; 
• Negotiated procedure with a call to competition; 
• Competitive dialogue; 
• Framework agreements. 

                                                
61

 In the case of a higher value contract or framework agreement which is likely to be of 
significant international interest, the public body may decide that it is appropriate to place an 
advert in the OJEU on a voluntary basis (this is not a requirement of the Regulations).   
62

 www.publiccontractsscotland.gov.uk 
63

 This is not to imply that lower value contracts do not require to be advertised in particular 
cases.  Contacts below £50,000 may also be advertised on Public Contracts Scotland.      
64

 http://www.scotland.gov.uk/Topics/Government/Procurement/policy/SPPNSSPANS/policy-
notes/sppn0409v01 
65

 This is because the detailed procedural requirements do not, in law, apply to Part B 
services or below-threshold procurements: “Dundalk” case (ECJ C-45/87). 
66

 A “standstill period” is a period following the decision to award the contract or conclude the 
framework agreement which allows the decision to be challenged in legal proceedings. 
67

 See “Federal Security” case [2006] NICh 3. 
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For further information on the procedures, please refer to the 2006 
Regulations68 and guidance in SPD’s Procurement Journey69. 
 
Open procedure 
 
8.41 This is a one-stage procedure whereby all service providers are invited 
to tender for the contract or framework agreement.  The public body cannot 
limit the number of bids it receives.  Use of the open procedure can therefore 
be more resource-intensive for service providers and public bodies than, for 
example, use of the restricted procedure.    
 
Restricted procedure 
 
8.42 This is a two-stage procedure whereby service providers are required 
to complete a Pre-Qualification Questionnaire (PQQ) and must satisfy certain 
selection criteria (the first stage).  This process enables the public body to 
limit the number of service providers which are invited to tender (the second 
stage).  Use of the restricted procedure can help public bodies to manage the 
tender process.  It also benefits those service providers which are invited to 
tender because they are part of a limited competition and therefore have a 
better chance of success.  
 
Negotiated procedure with a call to competition 
 
8.43 This is a two-stage procedure whereby service providers are required 
to complete a Pre-Qualification Questionnaire (PQQ) and must satisfy certain 
selection criteria (the first stage).  The second stage involves negotiation with 
the short-listed service provider(s) (i.e. those which have already 
demonstrated their suitability in principle to deliver the service) with a view to 
agreeing the terms of the contract. 
 
8.44 A public body can only use this procedure to award an above-threshold 
contract  or framework agreement for goods, works or Part A services in 
limited circumstances i.e. if: 

• a restricted or open procedure has failed; 
• overall pricing is not possible; or 
• specifications cannot be drawn up with sufficient precision to 

enable bidders to submit proposals without further 
discussion/dialogue. 

These conditions do not, however, apply if the procedure is adapted for use in 
the award of a below-threshold or Part B contract or framework agreement. 
  
 

                                                
68

 http://www.opsi.gov.uk/legislation/scotland/ssi2006/20060001.htm 
69

 http://www.scotland.gov.uk/Topics/Government/Procurement  
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Competitive dialogue  
 
8.45 This procedure is suitable only for the award of a “particularly complex” 
contract or framework agreement where the public body is unable to define 
the technical specification for the service or is unable to specify either the 
financial and/or legal make-up of a project.  It was designed to accommodate 
Private Finance Initiative (PFI) type contracts.  A public body can only use this 
procedure to award an above-threshold contract or framework agreement for 
goods, works or Part A services if it considers that the use of the open or 
restricted procedure will not allow the award of the contract.  This condition 
does not, however, apply if the procedure is adapted for use in the award of a 
below-threshold or Part B contract or framework agreement. 
 
8.46 Under the competitive dialogue procedure, dialogue is permitted with 
selected suppliers to identify and define solutions to meet the public body’s 
requirements.  Dialogue may be conducted in successive stages, with the aim 
of reducing the number of solutions/tenderers.  
 
Framework agreements 
 
8.47 A framework agreement sets out the terms and conditions under which 
specific contracts (“call-off contracts”) can be entered into throughout the term 
of the agreement.  Framework agreements are a recognised method of 
securing services where there is a repeat need but exact quantities or timings 
are unknown.  An evaluation of the quality and cost of services is made when 
the framework agreement is established to determine which suppliers should 
be invited to join the framework.  The ability to call off contracts without 
repeating many of the stages of a competitive tendering process allows public 
bodies to respond more quickly to individuals’ needs as they arise.  
Framework agreements can help to ensure security of supply and facilitate 
choice for service users, particularly where there is a need for services at 
short notice.  Detailed guidance on the operation of framework agreements is 
available on SPD’s website70. 
 
8.48 As with contracts, above-threshold framework agreements for goods, 
works and Part A services must be advertised in the OJEU; below-threshold 
frameworks and frameworks for Part B services which are subject to the 
Treaty principles should generally be advertised.  Call-off contracts awarded 
under the framework do not then need to be re-advertised. 
 
8.49 A public body may conclude a framework agreement for its own use or 
for use by a number of public bodies, in which case the advertisement must 
make the intended users clear.  Public bodies should consider in advance 
whether they wish to limit the number of service providers included on the 
framework agreement and the potential impact on the market and service 
users’ choice of doing so.  In relation to above-threshold framework 
agreements for goods, works and Part A services, the 2006 Regulations 
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 http://www.scotland.gov.uk/Topics/Government/Procurement/policy/SPPNSSPANS/policy-
notes/sppn0510 
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require there to be a minimum of three service providers71 but do not place 
any upper limit on the number of service providers.  Public bodies should also 
consider how specialist and generalist services will be accommodated. 
 
8.50 Public bodies should ensure that the duration of a framework 
agreement, or contracts awarded under the agreement, is not such as would 
prevent, restrict, or distort competition.  Above-threshold framework 
agreements for goods, works and Part A services should not exceed 4 years 
“except in exceptional circumstances, in particular, circumstances relating to 
the subject of the framework agreement”72.  Public bodies may consider it 
appropriate to establish a framework agreement for Part B services of longer 
duration, where justified by sound and objective business reasons.  No limit is 
placed on the duration of call-off contracts awarded under a framework 
agreement.  Call-off contracts should be for a period which is reasonable 
given the nature of the contract and may continue beyond the framework 
agreement itself.  In this situation, price and service delivery will continue to 
be governed by the terms of the framework agreement.  Public bodies should 
therefore consider if a contract which extends beyond the framework 
agreement will continue to provide value for money and meet current service 
requirements.   
 
8.51 It is for public bodies to determine the terms under which call-off 
contracts will be awarded.  The 2006 Regulations describe two options for 
awarding a call-off contract under an above-threshold framework agreement 
for goods, works and Part A services.   
 
Option 1: where the terms laid down in a framework agreement are 
sufficiently precise to determine which service provider is to be awarded a 
particular call-off contract, that contract can be awarded without further 
competition.  The framework agreement should clearly state how the public 
body will select which service provider will be awarded the contract.  For 
example, the public body may choose to rank service providers on the basis 
of the award criteria used when the framework agreement was concluded.   
 
Option 2: where the terms laid down in the framework agreement are not 
precise or complete enough to determine which service provider is to be 
awarded a particular call-off contract, a further or “mini-competition” should be 
held.  
 
8.52 When establishing a framework agreement for Part B services, public 
bodies are not required to follow the procedural steps set out in Regulation 
19.  As an alternative to “Option 1” above, and where appropriate to 
accommodate service user choice, a framework agreement for Part B 
services could specify that contracts will be entered into at the direction of 
service users.  Public bodies must be able to justify their decision to operate a 
framework agreement in a particular way, having regard to the overarching 
requirements of transparency and equal treatment.  Such an approach is not 
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 with the exception of single-supplier framework agreements 
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 Regulation 19, Public Contracts (Scotland) Regulations 2006 
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without potential risk: it could be argued that the call-off mechanism fails to 
identify which service providers will be awarded contracts and is therefore not 
sufficiently transparent.  Public bodies would also need to consider the 
potential impact on service providers’ capacity and on overall affordability.   
 
8.53 Framework agreements do not bind the public body to purchase any 
services.  The public body can choose to award a contract outside the 
framework.  If it decides to do so, it must consider if Treaty principles require 
the contract to be advertised and put out to tender.   
 
Approved provider lists 
 
8.54 Approved provider lists or other qualification systems typically do not 
provide a pricing framework; public bodies have to negotiate the terms and 
conditions that will apply to service delivery on a case by case basis.  By 
contrast, framework agreements allow public bodies to evaluate quality and 
cost when establishing the framework agreement and to set out the terms and 
conditions that will apply to call-off contracts.  Public bodies should consider if 
existing approved provider lists or other qualification systems for care and 
support services are consistent with the Treaty principles and whether they 
should, instead, be replaced by framework agreements.    
 
Strategic partnerships 
 
8.55 A public body may seek a long term (for example, over a period of 10 
or 20 years) strategic partner or partners to re-design and achieve major 
changes in the delivery of a service and/or the use of resources.  For 
example, a public body may decide to work with a service provider or 
providers to determine what could be provided across a range of services 
within the available resource, rather than tendering for particular services.  In 
this situation, the choice of strategic partner(s) will require a transparent and 
competitive process, if required by the Treaty principles.  
 
Public social partnerships 
 
8.56 Public social partnerships (PSPs)73 involve third sector service 
providers and other interests/stakeholders in the design and piloting of a 
service alongside a public body.  There are typically three stages:   
 

• Design - third sector organisations work with a public body to design 
how a service can be delivered and how social benefit can be 
maximised; 

• Piloting - the service is delivered by third sector organisations 
(potentially in a consortium that could include a private sector partner) 
for a limited time and the service evaluated.  During this period, 
changes can be made to how the service is delivered in order to 
maximise social benefit; 
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• Tendering for longer term delivery - the contract to deliver the service, 
which may include community benefit clauses, is advertised and 
awarded by competition. 

 
8.57 The Scottish Government has established a PSP pilot programme74 
which will run from 2009 to 2011 and which will: 
 

• provide a range of models for the delivery of local services in 
partnership with the third sector; 

• demonstrate how services can be better designed in collaboration with 
service providers and service users; 

• use Social Return on Investment to provide evidence to reinforce the 
benefits of the PSP model; 

• take account of sustainability and ways of maximising social benefits; 
and 

• maintain both quality and value for money within a competitive 
procurement environment.   

 
Developing the service specification 
 
8.58 The service specification provides detailed information to potential 
service providers about the public body’s requirements.  It describes what 
type of service the public body wishes to purchase in order to meet 
individuals’ needs and the standards and outcomes that the service is 
required to deliver.  The service specification will subsequently form part of 
the contract between the public body and service provider(s).  Public bodies 
should ensure that service specifications are sufficiently flexible to take 
account of re-design and innovation, particularly where the contract will be for 
a longer duration.  Any changes which are subsequently made to the contract 
may otherwise constitute “material” changes and may require the contract to 
be re-tendered75.   
 
8.59 Wherever possible, service specifications should be outcome-based.  
This encourages public bodies to focus on the results they want the service 
provider to achieve, instead of prescribing in detail how the service should be 
delivered.  It gives service providers greater flexibility to develop services (in 
consultation with service users) which meet individuals’ needs, propose 
innovative solutions and direct resources. 
 
8.60 Service specifications for certain social care services, for example 
home care services, can be very prescriptive about the tasks to be carried out 
by the service provider within the specified time.  Public bodies should 
consider the extent to which task and time based specifications will result in a 
service which achieves the desired outcomes for service users.  Where task 
and time based specifications are deemed appropriate, they should be written 
in such a way as to ensure that the time allowed for the specified tasks is 
sufficient to provide a good quality of service, achieve the desired outcomes 
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for service users and give the service provider flexibility to respond to 
immediate and changing needs.  
 
8.61 Service specifications should make specific reference to the National 
Care Standards and the outcomes specified in frameworks such as the 
Community Care Outcomes Framework and the Quality Improvement 
Framework for Integrated Services for Children, Young People and their 
Families.  Further information on relevant outcome measures and links to 
these documents is provided in Appendix 6.  Service specifications should 
also state the public body’s expectations in relation to the personalisation of 
services  
 
8.62 In addition, public bodies should ensure that service specifications: 

• are realistic in specifying requirements and outcomes which can be 
delivered within the available budget; 

• are developed in consultation with service users and service providers; 
• consider all aspects of the service and highlight, for example, whether 

premises will be required; 
• identify delivery requirements, including eligibility criteria and access to 

other services; 
• incorporate, insofar as relevant and proportionate, equality and human 

rights standards; 
• identify responsibilities and risks and determine who has responsibility 

for those risks; 
• incorporate key performance indicators and describe the mechanism 

for measuring performance and managing the contract; 
• in procurements undertaken by local authorities, are approved by the 

Chief Social Work Officer76. 
Compliance with the service specification can be built into the pricing 
mechanism, for example through a service credit77 regime. 
 
8.63 Public bodies should ensure that service users are involved in defining 
their needs and the outcomes they require and that their views inform the 
development of the service specification.  They should also be proactive in 
involving service providers in the development of the service specification.  
They should aim to maximise service providers’ specialist knowledge and 
experience, whilst ensuring that they do not gain a competitive advantage in 
the subsequent procurement process.  Recital 8 to Directive 2004/18/EC 
states that “before launching a procurement procedure, contracting authorities 
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 In such procurements, the Chief Social Work Officer has a responsibility to advise on the 
specification, quality and standards of services commissioned: 
http://www.socialworkscotland.org.uk/resources/pub/GuidanceRoleCSWODocMarch2009.pdf
. 
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 Service credits are connected with the performance of objective and measurable service 

levels or key performance indicators (KPIs) in contracts.  Compliance with service levels or 
KPIs can be incentivised with a service credit regime which credits the public body with an 
agreed deduction from the price when a service level has not been met.  Properly drafted, a 
service credit regime is not an unenforceable penalty because it concerns the proper 
computation of the price due.   
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may, using a technical dialogue, seek or accept advice which may be used in 
the preparation of specifications, provided, however, that such advice does 
not have the effect of precluding competition”.  The principle is also confirmed 
in the “Fabricom” case (C-21/03 and C-34/03).  Caution must therefore be 
exercised to ensure that service providers which are involved in the 
development of the service specification do not have an unfair advantage in 
any tendering process.    
 
8.64  Public bodies should not assume that an existing service specification 
will reflect future requirements.  Specifications which are already in use 
should be reviewed and updated to ensure that they are fit for purpose.   
 
Determining the selection and award criteria 
 
8.65 Public bodies must determine at the planning stage what criteria they 
will use to select potential service providers and what criteria they will use to 
evaluate tenders.  Appropriate selection criteria enable the public body to 
select service providers which are capable of delivering the service and to 
eliminate those which are not capable of delivering the service.  The purpose 
of the evaluation process is to consider the degree to which potential 
providers will meet the specification for service delivery and provide best 
value.  Public bodies should: 

• develop selection and award criteria which can be objectively 
measured and are non-discriminatory; 

• consider the involvement of service users and carers in developing the 
evaluation criteria, preparing questions for use in interviews with 
potential service providers and evaluating tenders, and the nature and 
level of support they will require; 

• develop an evaluation template which clearly states the selection and 
award criteria and the scores and any weightings that will be applied; 

• disclose the selection and award criteria, and an indication of the 
scores and any weightings that will be applied, to potential service 
providers in the contract notice or contract documents;   

• establish a process for selecting potential service providers and 
evaluating tenders and agree the timescales and resources required 
for each stage of the process;  

• establish whether specialist input, for example from legal or finance 
teams, will be required and at what stage of the process. 

 
Distinguishing between selection and award criteria  
 
8.66 The “Lianakis” case (C-532/06) confirmed that distinct criteria should 
apply to the assessment of a service provider’s suitability to deliver the 
service (“selection criteria”) and to the assessment of the service provider’s 
proposals for delivering the service (“award criteria”).  Public bodies should 
ensure that they distinguish between selection criteria and award criteria.  
This applies whether assessment of a service provider’s suitability to deliver 
the service and assessment of the service provider’s proposals for delivering 
the service are assessed in two separate stages (as in the restricted 
procedure) or at the same time (as in the open procedure).  
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Selection criteria: evidencing capability and experience 
 
8.67 Selection criteria enable the public body to assess a service provider’s 
suitability in principle to deliver the service, taking account of capability and 
experience.  Public bodies may require service providers to satisfy minimum 
levels of economic and financial standing and/or technical or professional 
ability.  It is possible to limit the number of service providers to an appropriate 
number, providing this is done in a transparent and fair manner using 
objective and non-discriminatory criteria.  Short-listing service providers in this 
way can help public bodies to manage the tender process, especially if a 
large number of responses are anticipated.  It also benefits those service 
providers because they are part of a limited competition and therefore have a 
better chance of success. 
 
8.68 Selection criteria may, for example, include: 

• track record (relevant experience and expertise); 
• provider capability/capacity; 
• policies and procedures (including equalities and human rights); 
• awareness of National Care Standards;  
• references78, including from other public bodies; 
• skilled and competent workforce (including staff training); 
• business probity and criminal convictions; and 
• financial viability. 

Where the 2006 Regulations apply in full (i.e. procurements for above-
threshold goods, works and Part A services), public bodies must comply with 
regulations 23 (criteria for the rejection of economic operators), 24 
(information as to economic and financial standing) and 25 (information as to 
technical or professional ability).   
 
8.69 Public bodies should have regard to relevant information held by the 
regulatory bodies in relation to registration, inspection, complaints and 
enforcement activity in order to inform the assessment of a service provider’s 
track record and/or capability.  
 
8.70 Specific requirements are introduced by the Public Services Reform 
(Scotland) Act 201079 and will come into force on the establishment of Social 
Care and Social Work Improvement Scotland (SCSWIS) in April 2011.  
Section 100 of the Act requires local authorities and health boards to take into 
account relevant information about the quality of care services or the 
organisation or co-ordination of such services as assessed by SCSWIS.  
Section 108 10Z14 of the Act requires local authorities and health boards to 
take account of relevant information about the quality of the independent 
health care services or the organisation or co-ordination of such services as 
assessed by Health Improvement Scotland (HIS).  In both instances, “relevant 
information” might include, for example, the grading of a service, inspection 
reports and condition notices produced by the regulator.   
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8.71 A public body may ask potential service providers to submit80 their 
three most recent inspection reports relating to similar services which they 
deliver within the same geographic area.  If such reports are not available, 
public bodies should seek inspection reports both about different services 
within the same geographic area and similar services provided in other 
geographic areas.  Public bodies should consider asking for copies of 
previous inspection reports and outcomes of other regulatory activities, for 
example enforcement notices and complaint information, so that they can 
identify progress made against any requirements and recommendations 
made by the regulatory body.   
 
8.72 Public bodies should also ask potential service providers to submit a 
statement which summarises the quality grades of all of their registered 
services within the service category and geographic area.  Account should be 
taken of the range demonstrated between services with grades 1 
(unsatisfactory) and 2 (weak) and grades 5 (very good) and 6 (excellent).   
Where public bodies consider that prior experience of service delivery within a 
registration category is essential, consideration should be given to how to 
apply quality grades in decision-making.  Caution should be exercised in 
using quality grades as a threshold, as the relevance of individual reports to 
the service in question is likely to vary.  Public bodies should also take into 
account improvement action taken by service providers in response to 
inspection reports.   
  
8.73 It is important to note that some potential service providers may not 
have experience of delivering registered services in Scotland and may 
therefore be unable to submit inspection reports or details of quality grades.  
To allow for this, public bodies should invite service providers to submit 
reports from other regulators or other evidence of their track record in 
delivering similar services.  Where the 2006 Regulations or Treaty principles 
apply, public bodies must not limit eligibility to Scottish or UK established 
service providers.   
 
8.74 Public bodies should analyse the financial position of potential service 
providers and determine the level of risk that it would represent to the public 
body, having regard to the contract requirement and value, criticality, and the 
nature of the market.  Care should be taken to ensure that any selection 
criteria relating to financial viability are proportionate to the contract in 
question, do not unreasonably exclude SMEs or third sector service providers 
and genuinely reflect ability to perform the contract. 
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 Alternatively, public bodies may decide to request details of service providers’ Care 
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Award criteria: evaluation of service providers’ tenders 
 
8.75 Award criteria enable the public body to assess service providers’ bids 
to deliver the service in question.  They must be relevant and proportionate to 
the particular requirement and should therefore be determined on a case by 
case basis.  Award criteria may, for example, include: 

• understanding service requirements and implementation proposals; 
• understanding how equalities and human rights principles and law 

apply to delivery of the particular service;  
• achieving outcomes for service users; 
• staffing structures and how these have been calculated to meet the 

needs of the service user group; 
• proposals for service improvement/development; 
• proposals for monitoring and evaluating service delivery and user 

satisfaction; and 
• whole life costs. 

  
8.76 Public bodies should determine how they intend to evaluate quality and 
cost and whether, for example, they intend to apply a minimum quality 
threshold.  Although written submissions from service providers are valuable, 
in most cases it will be important to also undertake site visits and invite 
service providers to give a presentation or attend an interview.  Public bodies 
should consider inviting service users to contribute questions which can be 
put to potential service providers at interview.  Any questions must be 
relevant to the contract outputs and outcomes and the contract award criteria  
established for the procurement process.  They must also be objective and 
agreed and disclosed to the service providers in advance.  
 
8.77 Public bodies should also determine the appropriate quality/cost ratio 
for the particular procurement.  For example, it may be appropriate for a 
tender for equipment to be conducted on the basis of 30% quality, 70% cost if 
the equipment meets manufacturing quality standards.  However, when 
procuring care and support services, greater emphasis should be placed on 
quality rather than cost.  In this instance, it might be appropriate, for example, 
to use a ratio of 70% quality, 30% cost.  
 
8.78 Public bodies must make the award criteria available to potential 
service providers in advance.  They cannot score with reference to other 
factors or change the award criteria without communicating this to the 
tenderers and allowing a fresh tendering period.  Public bodies should ensure 
that they clearly specify the information they require to allow a valid 
comparison of unit costs and to ensure that, for example, there is clarity about 
whether bids include the cost of potential staff transfers under the TUPE 
Regulations. 
 
Use of e-auctions as part of the tender evaluation process 
 
8.79 European Directive 2004/18/EC confirmed that e-auctions were 
compatible with procurement law, subject to certain pre-conditions.  The e-
auction stage of the evaluation process allows tenderers to submit new 
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prices/values throughout each phase of the auction.  When the e-auction 
closes, the contract must be awarded on the basis of the result of the auction 
– no further evaluation or clarification is allowed. 
 
8.80 Whilst the legislation explicitly permits the use of an e-auction as part 
of the tender evaluation process for goods, works and services, its use is not 
appropriate in the context of social care procurement.  This is because of the 
risk that an e-auction’s focus on reducing costs will impact on the quality of 
care that can be delivered for the amount bid.  E-auctions should not, in any 
circumstances, be used as part of the tender evaluation process for the 
procurement of care and support services. 
 
Taking account of resources which service providers are able to bring 
to bear in delivering the service 
 
8.81 Where the availability of resources, for example a building, has a 
bearing on a service provider’s ability to perform the contract, it may be 
assessed at the selection stage.  Where the resource is relevant to delivery of 
the service, it should be assessed at the award stage as part of the evaluation 
of the quality of the service being offered.  
 
Variant bids 
 
8.82 Public bodies should consider whether or not they will accept variant 
bids i.e. whether they will allow service providers to propose an alternative 
solution to that set out in the service specification.  Public bodies must 
disclose whether or not they will accept variant bids and whether this is 
mandatory or voluntary.  
 
8.83 Variant bids can be useful because they allow service providers to 
suggest innovative ways of meeting the public body’s requirements and 
delivering the outcomes in the specification.  However, the public body should 
set out clear parameters within which such variants may be made, that is, 
which areas may be varied.  All variant bids should be evaluated using the 
same criteria as the standard bids and compared on a like-for-like basis.  
 
8.84 Public bodies should also consider whether to allow potential service 
providers to set out options in relation to different TUPE scenarios within their 
tenders.  If so, they should provide clear directions to tenderers to ensure that 
bids can be compared on a like-for-like basis. 
 
Indicative budget 
 
8.85 A public body may choose to indicate the available budget for 
delivering the service in question, specify the outcomes desired and invite 
providers to submit proposals for achieving the outcomes within the resources 
available.  Stating an indicative budget ensures that service providers’ 
tenders for delivering the service are affordable.  This may be appropriate if, 
for example, a procurement exercise fails and the public body moves to 
negotiation with service providers.  In other circumstances, stating an 
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indicative budget may make it difficult for the public body to assess that the 
service represents value for money.  
 
Establishing a timetable for the procurement process 
 
8.86 Public bodies must use one of the procedures permitted by the 2006 
Regulations to award an above-threshold contract or framework agreement 
for goods, works and Part A services.  To ensure that suppliers and service 
providers have sufficient time to respond to advertisements published in the 
OJEU and invitations to tender, the procedures specify minimum timescales 
for the receipt of Pre-Qualification Questionnaires and tenders.  Public bodies 
should take into account the complexity of the tender and the resource 
implications for service providers and should consider allowing additional 
time, where appropriate. 
 
8.87  Where a public body advertises a below-threshold contract or 
framework agreement for Part A services or a contract or framework 
agreement for Part B services, the public body can decide on the form of the 
competition and does not have to observe the minimum timescales in the 
2006 Regulations.  They should nonetheless ensure that timescales within 
the procurement process are realistic and take into account the complexity of 
the tender and the resource implications for service providers.  This is 
particularly important if there is an expectation that service providers will 
submit consortia bids, to allow discussions between service providers to take 
place.   
 
8.88 In determining the start date of the contract, public bodies should take 
into account the process and timescales for registering a care service.  In all 
cases, public bodies should themselves seek to observe the timescales they 
have set for decision-making. 
   
Determining the type and duration of the contract 
 
8.89 As previously stated, public bodies’ policies and procedures for the 
procurement of care and support services should identify an appropriate 
range of contracting mechanisms and provide a rationale for selecting 
different mechanisms, based on best value, the need for service continuity 
and desired outcomes for individuals.  Individual procurement plans should 
describe the type and duration of the proposed contract or framework 
agreement.  Public bodies should determine the most appropriate contractual 
mechanism on a case by case basis and ensure that suitable contracts are in 
place with all providers delivering care and support services. 
 
8.90 Contracts will typically comprise a number of documents: 

• the general terms and conditions which set out the obligations of the 
public body and service provider; 

• schedules, including the service specification, which set out the 
specific details of the services to be provided and the arrangements 
for their provision. 
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All contract terms should be approved by legal advisers and disclosed in the 
invitation to tender. 
 
8.91 Contracts for care and support services have traditionally required 
specific activities to be undertaken at specific times, with payment contingent 
upon inputs (resources) and outputs (service levels).  The success of a 
contract has been determined by the extent to which the service provider has 
delivered the prescribed service.   As recognised above in relation to the 
development of service specifications, contracts should be outcome-based.  
Outcome-based contracting is designed to shift the focus from activities to 
results.  The success of a contract is determined by the extent to which the 
service provider can demonstrate progress towards achieving the specified 
outcomes.  An outcome-based contract should include: 

• the outcomes to be achieved – these must be realistic and take 
account of external factors which might impede progress; 

• clear performance expectations and measures; 
• key milestones which indicate progress and dates for achieving these; 
• monitoring arrangements which ensure performance is being 

achieved; and 
• greater flexibility in response to evidence of results. 

Guidance on contracting for outcomes has been published by the Department 
of Health81. 
 
8.92 In addition, all contracts should be: 

• clear, concise and written in plain English; 
• complete and unambiguous – contracts should set out the obligations 

of the parties in a way that does not allow for differing interpretations of 
what is required; 

• comprehensive and consistent - there should be no contradiction of 
requirements or approach (public bodies should ensure that all the 
documents which comprise the contract support the achievement of 
the required outcomes); 

• flexible - contract conditions should be adjusted to take account of 
provider requirements for example, frequency of payment to smaller 
providers to maintain cash flow; 

• detail shared risk – contracts should seek to reduce both the impact 
and the likelihood of risk within acceptable levels and to define what 
each party must do to make this possible; 

• contain appropriate equalities and human rights clauses. 
Public bodies may wish to consider guidance previously issued under 
Supporting People which provides both an index of contents and the detailed 
text for a model contract82.  
 
8.93 Contracts should make appropriate provision for dealing with poor 
performance.  However, the effectiveness of performance bonds as a means 
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of dealing with poor performance has been questioned and public bodies 
considering their use should be aware of the difficulties experienced by 
service providers in setting aside funds for this purpose.  Public bodies might 
consider incentives and service credits as alternative contractual 
mechanisms.   
 
Contract duration 
 
8.94 There are no explicit limits in public procurement law on the duration of 
a contract, although excessively long contracts may be open to challenge on 
the grounds that they are designed to distort markets/competition.  Contract 
duration should be determined on a case by case basis, taking into account 
the public body’s requirements83 and the needs of service users; contracts 
should be subject to a review of service delivery at appropriate intervals.   
 
8.95 Public bodies may decide to award contracts of longer duration where 
necessary to ensure continuity of service for service users.  It is possible to 
frame contracts in a way which would allow the service provider to continue to 
provide a service to an individual service user for an extended period.  For 
example,  it may be appropriate to specify that the service provider should 
(subject to satisfactory performance) provide continuous support for that 
individual for as long as support is required. 
 
8.96 Decisions about contract duration should also include consideration of 
the need for a stable and developing workforce in social care.  Research 
evidence84 suggests that frequent re-tendering can have adverse implications 
for staff morale and conditions of service and can lead to the loss of highly 
motivated staff.  Local authorities have agreed85 that, where appropriate they 
will take a 3 year (or longer) approach to funding, offering service providers 
the necessary stability to retain and train their staff and to plan for service 
development.  It is, however, recognised that short-term funding may be 
appropriate in certain circumstances in order to encourage innovation in 
service delivery and respond to the changing needs of local communities.  
 
8.97 It is also possible to provide that a contract will (subject to satisfactory 
performance) be extended by a certain period of years.  Any option to extend 
the contract must be made clear at the outset in the advertisement for the 
requirement and the contract documents.  Public bodies should consider 
whether the circumstances make it appropriate to award a contract of longer 
duration (rather than providing an extension option), thereby offering greater 
certainty to the public body and service providers.   
 
8.98 It may be appropriate to include price adjustment clauses in service 
contracts of longer duration, for example over two years.  Price adjustments 
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clauses determine the parameters for adjusting price (upwards or 
downwards) during the term of the contract.  The inclusion by public bodies  
of “no-fault” termination clauses and successor body clauses in contracts of 
longer duration can provide flexibility in the event of a change in the public 
body’s requirements.   
 
Community benefits clauses 
 
8.99 The use of community benefit clauses provides a method of including 
social and economic matters in contracts for the supply of goods, services or 
works that do not conventionally have these requirements as defined or 
measured outcomes. They provide a means by which new and innovative 
ideas concerning social issues can be inserted into contract specifications 
while ensuring value for money in their delivery. 
 
8.100 There is scope within the procurement rules to include requirements 
relating to training, employment and investment in the community and its 
longer term regeneration where such requirements are proportionate and 
relevant to the requirement.  Use of such clauses supports the Scottish 
Government’s aim to increase labour market participation and is consistent 
with public bodies’ ‘well-being’ powers.  The Scottish Government has 
published guidance on the inclusion of community benefits clauses in public 
procurement86. 
 
Social issues in public procurement 
 
8.101 It is possible to incorporate social issues in public procurement 
provided that doing so offers a value for money outcome, complies with legal 
requirements and is directly related to the subject matter of the contract.  
“Social issues” within this context includes issues such as equalities (i.e. age, 
disability, gender, gender identity, race, religion and sexual orientation), 
human rights, training, minimum labour standards and the promotion of 
SMEs, black and minority ethnic enterprises and the third sector, including 
social enterprises.   It is important that social issues are considered at the 
planning stage and built into the procurement process.  SPD has published 
guidance on how to incorporate social issues in public procurement87.    
 
Clauses relating to transitional arrangements 
 
8.102 Public bodies should include clauses which specify the arrangements 
that will apply in the event that a service is transferred to a different service 
provider, including lead-in, exit and handover clauses.  For example, 
consideration should be given to identifying the requirements on the 
incumbent service provider to transfer information such as care plans to the 
new provider. 
8.103 Public bodies should also include a clause requiring the incumbent 
service provider to provide information about staff, conditions and costs to 
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potential service providers during a procurement exercise.  This allows 
potential service providers to assess the staffing and financial implications of 
TUPE transfers prior to submitting their tenders88.   
 
Determining the transitional arrangements that will apply 
 
8.104 Public bodies should determine the transitional arrangements that will 
apply when a new service is established or if an existing service transfers to a 
different service provider.  As part of the planning process, they should 
address: 

• the timescale and arrangements for the service transfer; 
• how they will communicate the outcome of the procurement exercise 

and the transitional arrangements to service users and carers, service 
providers and relevant staff within their own organisation (including 
assessment and care management staff); 

• what information will be provided to service users and carers about 
self-directed support, including direct payments and arrangements for 
dealing with applications; 

• additional support arrangements for service users and carers during 
the transition period.     

 

8.105 Public bodies should alert the Care Commission to their procurement 
plans, particularly where they may result in the registration of a new service or 
cancellation of an existing service.  Service providers also have a legal 
obligation to notify service users about care service cancellation. 
 
8.106 A public body will have legal obligations under the TUPE Regulations 
only where it is outsourcing a service or bringing a service back in-house, in 
which case it should seek legal advice on the application of the Regulations to 
the particular circumstances.  In all cases, public bodies should consider the 
potential impact of staff transfers under the TUPE Regulations: 

• on continuity of support to service users and carers; 
• on the cost of delivering the service; 
• on the affected workforce. 

They should also consider what action they will need to take to facilitate the 
exchange of information between service providers or the transfer of staff 
should the TUPE Regulations apply.  Further information on transitional 
arrangements is provided in Chapter 9. 
 
Other issues for consideration at the planning stage 
 
8.107 At the planning stage, public bodies should also consider:  

• how the contract will be managed;  
• how the relationship between the public body and service provider(s) 

will be managed;  
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• arrangements for reviewing the service; 
• how the procurement process will be evaluated.    

These issues are considered in detail in Chapters 10 and 11. 
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9. Stage 3 of the Procurement Process: 
Do  
 
9.1 The purpose of this stage of the procurement process is to implement 
the agreed procurement plan and to secure services which will deliver the 
identified outcomes for service users.   
 
Communication with service users and carers  
 
9.2 Having finalised and agreed the procurement plan, the public body 
should communicate its intentions to all service users and carers and their 
representatives and should agree proposals for their involvement in the 
procurement process.  It is important that public bodies provide clear and 
unambiguous information at this stage and that the information is tailored to 
the particular audience.   
 
9.3 In their communication with service users and carers, public bodies 
should explain: 

• how long it will take to decide who will provide the service; 
• what will happen at different times in the process; 
• how service users and carers will be involved in the process; 
• who will make the final decisions and how they will be made; 
• (where appropriate) why there may be a change in service provider; 

and 
• how service provision may change as a result of the procurement 

process. 
Public bodies should also provide contact details for further information. 
 
9.4 Public bodies should ensure that service users and carers have help to 
understand the process and what, if anything, they are being asked about.  
They should also ensure that service users and carers have sufficient time to 
consider how they may be affected and to formulate their views before having 
to respond. 
 
Advertising the requirement 
 
9.5 Public bodies should decide, at the planning stage, whether or not the 
requirement should be advertised.  If the requirement is to be advertised in 
the OJEU, public bodies should complete a “contract notice” on the Public 
Contracts Scotland advertising portal for onward submission to the OJEU89.   
 
9.6 In all other circumstances, public bodies can decide on the form of the 
advertisement, taking into account the value of the contract and the extent to 
which it is likely to be of interest to service providers located in other Member 
States.  Public bodies should consider if the requirement is likely to be of 
purely local, regional, national or international interest and decide if it is 
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appropriate to advertise the requirement in the OJEU90, on the Public 
Contracts Scotland91 portal, in the local or national press, relevant journals 
and/or on their own websites.  As previously stated, there is a presumption 
that all contract opportunities advertised by a public body, for goods and 
services with an anticipated value of £50,000 or more, should also be 
advertised on the Public Contracts Scotland website92. 
     
9.7 In order to advertise the requirement in the OJEU and/or on Public 
Contracts Scotland, public bodies must complete a pro forma which specifies 
the information that is required.  In all circumstances, public bodies should 
provide as much information as possible to potential service providers on the 
nature and scope of the opportunity.  They should ensure that the information 
is accurate and consistent with the information provided in subsequent tender 
documentation.   
 
Provider engagement 
 
9.8 Public bodies should consider whether to hold an open day or 
workshop for potential service providers in order to provide additional 
information about their requirements and to explain how the procurement 
process will operate.  This may not be possible in every procurement exercise 
because of the level of resource required. 
 
Electronic tendering 
 

9.9 Electronic tendering enables purchasing bodies to manage the full 
lifecycle of the procurement process online.  It reduces the paper work 
involved in tendering exercises, provides an electronic audit trail and allows 
public bodies to provide a faster response to questions and points of 
clarification during the tender process. 

9.10 Public bodies which use electronic tendering should ensure that 
potential service providers are given full instructions on how to access and 
respond to tender documentation online.   

 
Tender process 
 
9.11 Public bodies should decide, at the planning stage whether they are 
required to follow one of the procedures in the 2006 Regulations (above-
threshold contracts and framework agreements for goods, works and Part A 
services) or, for other procurements including Part B services, if regulation 
8(21) requires a transparent and fair procedure to be followed.  
 
9.12 In all cases, the selection of candidates (based on an evaluation of 
service providers’ suitability to deliver the service) must be distinct from the 
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evaluation of tenders (evaluation of the service provider’s proposals for 
delivering the service).  Provided that this distinction is maintained, selection 
of candidates and evaluation of tenders may be undertaken at the same time 
(as in the open procedure) or in two separate stages (as in the restricted 
procedure).  Public bodies should ensure that full details of the selection and 
award criteria (including any sub-criteria), marks and weightings are made 
available to tenderers in the advertisement or tender documentation.      
 
Selection (or pre-qualification) process 
 
9.13 The development of appropriate selection criteria is considered in 
Chapter 8.  Selection criteria are typically assessed by means of a Pre-
Qualification Questionnaire (PQQ).  The content of the PQQ should be 
appropriate to the services required and will typically include questions on the 
following areas: 

• background information; 
• financial history and current position; 
• whether the organisation, or any relevant directors, partners or 

employees have been convicted of certain criminal offences; 
• business probity; and 
• service operation and quality. 

SPD has developed a standard PQQ template which public bodies may 
choose to use or adapt for their own purposes93. 
 
9.14 The PQQ should clearly state the marks and weightings allocated to 
specific questions94.  Tenderers should also be informed if there is a pass 
mark for the PQQ or if certain questions are sufficiently critical that an 
unsatisfactory answer may lead to their exclusion from the competition, 
irrespective of how they score in relation to other questions.   
 
9.15 In addition, public bodies should compile a list of documents and 
supporting material which service providers must submit with the PQQ 
response, for example registration certificates, inspection reports and quality 
grades, annual accounts, health and safety and environmental policies.   
 
9.16 PQQs should be assessed by individuals with the necessary 
background and knowledge to score the questionnaires appropriately.  Public 
bodies should consider whether the information provided in PQQs indicates 
that any service provider should be excluded from the competition.  For 
example, information from inspection reports, complaints and enforcement 
measures may amount to a finding that it is unlikely that a provider can meet 
human rights standards which may in some circumstances constitute grave 
misconduct.     
 

                                                
93

 Standard PQQ template: 
http://www.scotland.gov.uk/Topics/Government/Procurement/Selling/QualificationQuestion/Q/
EditMode/on/ForceUpdate/on 
94

 These must not vary from the marks and weightings previously notified to tenderers in the 
advertisement and/or tender documentation. 
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9.17 Public bodies should prepare a written report which provides a 
summary of the selection process and the outcome.  They should also write 
to all service providers which submitted a PQQ to let them know that they 
have been successful or that they have been eliminated from the competition 
at the selection stage95. 
 
Evaluation of tenders  
 
9.18 Tender documentation should provide tenderers with background 
information about the public body and the services required, as well as setting 
out the detailed requirements.  Tender documentation will typically comprise 
instructions to tenderers and the Invitation to Tender (ITT). 
 
9.19 Instructions to tenderers provide information on the tender process, the 
services that are required and the proposed terms and conditions of the final 
contract and should therefore include: 

• background information on the tender; 
• definition of terms; 
• instructions to tenderers; 
• contract terms; and 
• the service specification. 

 
9.20 The ITT comprises schedules and information that service providers 
must submit as part of their tenders.  The tender bid should include: 

• declarations, for example declaration of interest; 
• certificates, for example certificate of confidentiality; 
• information on quality (how the services will be delivered); 
• commercial information (pricing and delivery schedule); and 
• confirmation of acceptance of the public body’s terms and conditions. 

 
9.21 The development of appropriate award criteria is considered in 
Chapter 8.  Public bodies should provide full details of the award criteria 
(including any sub-criteria) and the marks and weightings that will apply96.   
 
9.22 To evaluate the quality of the service providers’ proposals for 
delivering the service, public bodies should ask service providers to submit a 
method statement which responds to specific questions.  Public bodies must 
ensure that they frame questions clearly, to enable service providers to 
demonstrate how they would perform the service and to what level. 
Consideration must also be given as to how the evaluation panel will be able 
to differentiate and score the responses received.  Where appropriate, the 
method statement should address the arrangements for any transfer of the 
service from a current to a new provider.  For example, service providers 

                                                
95

 Public bodies are required, under the 2006 Regulations, to notify candidates eliminated at 
the PQQ stage of a restricted procedure for the award of above-threshold contracts and 
framework agreements for goods, works and Part A services.  Such notification is 
recommended practice in all procurements. 
96

 These must not vary from the marks and weightings previously notified to tenderers in the 
advertisement. 
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could be asked to provide a transition plan covering the period from contract 
award to the commencement of the contract.   
 
9.23 Service providers may have experience and knowledge of approaches 
to the provision of services and the achievement of outcomes which have not 
been included in the tender.  These could include commercial or technical 
proposals that encourage time or cost savings or improvements in the quality 
of service.  Public bodies should consider whether to require tenderers to also 
submit an innovation statement. 
 
9.24 Public bodies should list any supporting information that they require 
service providers to submit.  They should also stipulate whether they intend to 
undertake site visits or to invite service providers to give a presentation or 
attend an interview.   
 
9.25 Tenders should be evaluated by a panel of individuals with the 
necessary background and knowledge to score the tenders appropriately and 
in a consistent manner.  Individual members of the panel should evaluate 
tenders (panel scoring is not permitted); different individuals should undertake 
the “technical evaluation” during which information on quality is evaluated and 
the “financial evaluation” of commercial information.  Each tender should be 
individually assessed and the assessments compared, together with the 
prices tendered to identify which tender offers the best value for money.  
Public bodies should satisfy themselves that the required quality of service 
and outcomes for individuals can de delivered within the prices tendered.  
Public bodies should exercise caution, when determining the award criteria, to 
ensure that they are not bound to accept a winning tender which does not 
provide adequate quality of service.   
 
9.26 Public bodies should consider whether it is appropriate for service 
users and carers to be involved in decision making, through participation in 
site visits and interviews with service providers or representation on the 
evaluation panel.  The participation of service users and carers must be 
consistent throughout the process.  For example if they are involved in 
interviews with service providers, they must participate in all of the interviews 
arranged with service providers.  Care must be taken, when involving service 
users and carers in the evaluation of tenders, to ensure that they: 

• understand the evaluation process and are clear about their role in it; 
• understand the criteria against which tenderers are to be evaluated; 
• understand their obligation to be objective and impartial and to treat 

tenderers equally; 
• understand issues relating to the commercial confidentiality of service 

providers; 
• are able to commit the necessary time; and  
• receive appropriate training and support. 

 
9.27 The involvement of service users and carers in decision making should 
be considered on a case by case basis.  It may, for example, be appropriate 
to involve service users in the evaluation of tenders for the delivery of a 
discrete service for a small number of individuals. 
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9.28 Failure to adhere to the pre-determined award criteria may result in the 
procurement process being challenged.  In light of the legal risks, public 
bodies may prefer to involve service users and carers in an advisory role, with 
views being considered by those responsible for scoring the tenders.  
 
Contract award 
 
9.29 At the end of the evaluation process, the scores for quality and cost 
should be combined to form an overall score.  The contract must be awarded 
to the service provider whose tender has achieved the highest score, in line 
with the published award criteria.  The contract award recommendation must 
be approved in line with the public body’s financial regulations and standing 
orders.  
 
9.30 Public bodies should ensure that a record of the evaluation process is 
kept, including the scores awarded to each tenderer and the reason for the 
scores.  The 2006 Regulations require public bodies to notify tenderers of the 
award decision where this relates to an above-threshold contract or 
framework agreement for goods, works and Part A services and to provide 
specific feedback information to unsuccessful tenderers97.  Such notification is 
recommended practice in all procurements, in line with the transparency 
principle. 
 
9.31 The 2006 Regulations require public bodies to observe a “standstill 
period” of at least 10 or 15 days98 prior to awarding an above-threshold 
contract or concluding an above-threshold framework agreement for goods, 
works and Part A services.  The purpose of the standstill period is to allow 
aggrieved bidders to challenge the public body’s decision before the contract 
is awarded or the framework agreement is concluded.    
 
9.32 The 2006 Regulations do not require public bodies to observe a 
standstill period following their decision to award a contract or conclude a 
framework agreement for Part B services.  There may, however, be 
circumstances in which the Treaty principles require a standstill period to be 
held, notwithstanding that the statutory standstill rules do not apply99.  Legal 
advice should be sought if a public body believes that the circumstances may 
require a standstill period to be held.  
 
9.33 On award of the contract or conclusion of the framework agreement, 
public bodies should communicate the outcome of the procurement exercise 
to service users and carers.  The Regulation of Care (Scotland) Act 2001  
requires that service users are notified by the service provider of a 
cancellation of a care services’ registration and any arrangements which are 
to be put in place to ensure that the service user receives an on-going and 
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 SPD has produced detailed guidance on the legal requirements: 
http://www.scotland.gov.uk/Topics/Government/Procurement/policy/SPPNSSPANS/policy-
notes/resppn32010.  
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Depending on the method by which the award decision is communicated to tenderers. 
99

 See the “Federal Security” case ([2006] NICh 3 
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similar service.  It would be appropriate for this to be done in collaboration 
with the public body.  Public bodies should also communicate the outcome of 
the procurement exercise to any existing service providers which have 
chosen not to tender.   
 
9.34 A contract award notice must be sent to the OJEU for all above-
threshold contracts or framework agreements for Part A and Part B services 
no later than 48 days after the contract award or conclusion of the framework 
agreement.  Public bodies should submit such notices via the Public 
Contracts Scotland portal.  
 
Transitional arrangements 
 
9.35 It is important that this stage of the procurement process is managed 
successfully to ensure minimum disruption to service users and carers.  This 
will require close cooperation between different teams within the public body 
and between the public body and service providers.   
 
9.36 It is particularly important where the outcome of the procurement 
exercise involves the transfer of an existing service to a new service provider.  
Research findings indicate that the transfer process can be very demanding 
and consume significant amounts of staff time100.  Public bodies should 
facilitate the transfer of accurate, up to date information to the new service 
provider and ensure that the handover arrangements are appropriate and fully 
implemented.   
  
9.37 Service providers must be registered with the Care Commission before 
they can start delivering services.  Public bodies should ensure that the start 
date of the contract takes into account the process and timescales for 
registering a care service and that service providers are not required to start 
delivering a service before the process is complete101.  It should be noted that 
registration is not automatic.  Service providers will need to satisfy the Care 
Commission that they can adhere to the Regulation of Care (Scotland) Act 
2001 and Regulations102 and meet the relevant National Care Standards.  
The Care Commission can take up to approximately six months to register a 
new care service.  This depends on a range of issues, including provision of a 
competent application and the complexity of the service being provided. 
 
9.38 Where an existing service provider seeks to deliver a new service 
under the existing registered care services, this should be discussed with the 
Care Commission.  It may be possible to vary the registration to include the 
new contract.  However, consideration would need to be given to: the current 
conditions of registration; the size of the service; management and staff 
support arrangements; geography; client group and needs of service users; 
transferability of staff across the service; staff skills and training; and the aims 

                                                
100

  Community Care Providers Scotland, Re-tendering of Social Care Services - Service 
Providers’ Perspectives: Survey Findings, August 2008.  
101

 This would constitute an “illegally operating service”. 
102

 SSI 113/2002 and SSI 114/2002.  
 



Procurement of care and support services 
 

76  

and objectives of the service.  When tendering for a service, existing 
providers should discuss the need for a new registration with the Care 
Commission and ensure that they are fully aware of what mat be required and 
the timescales for achieving this. 
 
9.39 If a service provider applies to cancel its registration, it is legally 
required to state whether notice has been given to service users and carers 
about the changes to their service and how their needs will be met if the 
application to cancel is approved by the Care Commission.  Public bodies 
should provide the necessary support and information to the service provider 
to enable it to meet its legal obligations.  
   
9.40 Public bodies which are outsourcing a service or bringing a service 
back in-house will have to meet their legal obligations under the TUPE 
Regulations in relation to the transfer of staff and their obligations to consult 
trade unions.  They should, in all such cases, seek legal advice on application 
of the TUPE Regulations.  In other cases involving the transfer of an existing 
service, public bodies should consider whether they need to take any action, 
for example to facilitate the exchange of information between service 
providers, should the TUPE Regulations apply. 
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10. Stage 4 of the Procurement Process: 
Review 
 
10.1 The procurement process is not completed by the award of a contract 
or conclusion of a framework agreement.  Public bodies should ensure that 
appropriate arrangements are made for: 

• managing the contract (or call-off contracts under a framework 
agreement);  

• managing the relationship between the public body and service 
providers; 

• reviewing the service; and 
• preparing for the end of the contract, including the possibility of early 

termination. 
Such arrangements should in turn inform the ongoing development of local 
commissioning strategies. 
 
Managing the contract  
 
10.2 The purpose of contract management is to: 

• ensure that the service is delivered as agreed, to appropriate quality 
standards and is providing value for money; 

• allow public bodies to manage any risks which may impact on the 
service provider’s ability to deliver the service, or to deliver it to the 
required quality; and 

• ensure that the correct administrative procedures are followed, for 
example in the event of a change to the contract or to put into effect a 
price adjustment. 

Every contract for care and support services should be managed by a 
nominated member of staff (“contract management officer”).  In a 
collaborative setting, public bodies should determine which public body will 
take the lead in managing the contract.  Public bodies should ensure that 
there is clarity about the distinction between: 

• contract management (the responsibility of the public body); 
• service management (the responsibility of the service provider); and 
• the role of the care manager (who has overall responsibility for 

ensuring that the totality of care and support for an individual is 
achieving the desired outcomes).    

         
10.3 As previously stated, service specifications (which form part of the 
contract) should incorporate key performance indicators and describe the 
mechanism for measuring performance.  In order to evaluate performance, 
public bodies should consider all potential sources of information on the 
delivery and quality of the service, including:  

• views expressed by service users and carers in questionnaires, 
meetings and focus groups and through peer inspection103; 
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 The National Involvement Network has developed a charter for service user assessment 
of their provider organisation which is currently being piloted: 
http://www.arcuk.org.uk/scotland/1000391/en/charter+for+involvement.html.  Public bodies 
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• reports submitted by service providers; 
• self-assessment by service providers104; 
• meetings with service providers’ 
• planned and unannounced visits; 
• feedback from the public body’s frontline staff; 
• service users’ records; 
• review of compliments, complaints and serious incidents; and 
• information from the regulatory bodies, including inspection reports, 

complaints and enforcement105. 
Public bodies may consider including a service credits mechanism to 
determine the price payable for social care. 
  
10.4 Public bodies should ensure that the approach adopted to reporting is 
proportionate and seek to minimise demands on service providers for 
information relating to the delivery of the service.  The frequency and level of 
reporting should be informed by a risk assessment and may increase in 
certain circumstances, for example if a complaint is made about the service.  
The reporting arrangements might be built into the service specification 
and/or the terms and conditions of contract.     
 
10.5 Public bodies should avoid duplicating information which is collected 
by and available from the regulatory bodies.  This can be achieved through 
the development of Memoranda of Understanding and regular discussions 
between the public body and regulatory bodies.  In some areas, contract 
management officers routinely attend the Care Commission’s post-inspection 
feedback sessions with service providers106.   
 
10.6 Contract management officers should present information gained 
through contract management in regular reports to senior managers.  In order 
to fulfil their role, they should: 

• prepare and issue reports summarising their actions, identifying any 
significant issues and detailing the conclusions they have reached;  

• consider the consistency of their conclusions with those arising from 
the work of the regulatory bodies; 

• clearly identify the nature and grounds for any concerns, and the action 
that is required to secure improvement; 

• consult service providers on the factual accuracy of all reports; and 
• communicate regularly with service providers and ensure that 

emerging findings are discussed at an appropriate level within their 
organisations. 

 

                                                                                                                                      

should also consider use of the “Talking Points” approach: 
http://www.jitscotland.org.uk/action-areas/talking-points-user-and-carer-involvement/. 
104

 Formats have been developed for particular groups and services, for example the Scottish 
Recovery Indicator model helps mental health service providers to evaluate their service in a 
recovery focussed way and relies to a large extent on service user input. 
105

 Public bodies are able to check information via the Care Commission’s data store. 
106

Public bodies should consider whether service providers should be required to disclose 
information from Care Commission feedback sessions to the public body under the terms of 
the contract.  
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10.7 Contract management arrangements should identify what will happen 
in the event that the service is not being delivered as agreed, or quality 
standards are not being met.  For example, they should describe the process 
for agreeing the necessary improvements to the service and the timescales 
that will apply.  The contract itself should specify the circumstances in which 
the public body has a right to terminate the contract (for example, insolvency, 
service failure, loss of registration).  
 
Managing the relationship between the public body and service 
providers 
 
10.8 The success of the relationship between the public body and service 
providers depends on the extent to which there is: 

• mutual respect and trust; 
• a joint understanding of the roles played and challenges faced by each 

partner; 
• openness and excellent communications; 
• a joint approach to managing delivery. 

 
10.9 Managing the relationship with service providers comprises a discrete 
set of responsibilities and activities and should be the responsibility of a 
nominated member of staff.  Public bodies should consider how to ensure 
that: 

• roles and responsibilities are clear;  
• relationships are equal and reporting arrangements are fair and 

proportionate; 
• the relationship is championed at senior levels in the public body and 

provider organisations; 
• information sharing is encouraged; 
• concerns about the relationship can be discussed frankly; and 
• the relationship allows for long-term strategic issues to be considered 

as well as issues relating to the day-to-day delivery of the service. 
This might be built into the service specification and/or the terms and 
conditions of contract. 
 
Reviewing the service 
 
10.10 The purpose of service review is to identify any improvements that 
need to be made to the care and support received by individual service users 
and/or to the service as a whole.  Individual services should be reviewed at 
regular intervals to determine if the service is: 
• meeting quality standards and delivering the right outcomes for service 

users; 
• responsive to current demand and potential future need; 
• in line with the public body’s strategic objectives and those of their 

partners, as described in local commissioning strategies; and 
• continuing to provide value for money.  
 
10.11 Service reviews for individual services should consider the quality of 
service delivery and any issues that the public body is aware of through 
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managing the current contract.  Public bodies should benchmark the quality 
and cost of the service against similar services and consider the extent to 
which different arrangements could achieve the desired outcomes.  They 
should involve service providers and service users and carers in identifying 
changes that would improve the way the service is delivered and the 
outcomes for service users107. 
  
10.12 Public bodies should work with service providers to agree the actions 
required to implement the changes identified by the service review.  These 
should be set out in an action plan which allocates responsibility for the 
agreed actions and the relevant timescales for their implementation.  Public 
bodies and service providers should agree how information about the 
changes will be communicated to service users.   
 
10.13 If significant change is proposed, the public body should consider if it 
can be delivered under the current contractual arrangement.  If “material” 
changes are made to an existing contract, such as an extension beyond the 
advertised scope of the contract, the effect is to establish a new contract: 
“Pressetext” case (ECJ C-454/06).  In this situation, public bodies should 
undertake the steps outlined in Chapters 7 and 8 to determine if the service 
should continue to be procured from an external service provider and, if so, 
whether or not the contract should be advertised and subject to competition.     
 
10.14 Public bodies and service providers should consider ways in which 
service improvement can be incentivised.  Incentives can be provided through 
recognition of good outcomes for service users and carers and positive 
reviews, both of which enhance a service provider’s reputation.     
 
Link to local commissioning strategies 

10.15 Contract management and service review should in turn inform the 
ongoing development of local commissioning strategies.  Both should 
encapsulate the views of the public body, service providers and service users 
and carers about existing arrangements for delivering the service and 
changes that could be made to improve the outcomes for service users.  
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 The methods of capturing the views of service users and carers and providers described 
in paragraph 10.3 are equally applicable in the context of service review.  
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11. Evaluating Procurement Activity 
 
Internal scrutiny 
 
11.1 Public bodies should evaluate each procurement exercise to determine 
what worked well and areas which could be improved in future procurement 
exercises.  Their evaluation should consider: 

• the total cost of the exercise to the public body, including staff costs; 
• the total savings achieved on contract value; 
• the difference (if any) in the quality of the service and outcomes for 

service users; 
• the effectiveness of their assessment (at the planning stage) of the 

benefits and risks to service users and service delivery;  
• the effectiveness of their communication with, and the involvement of, 

service users and carers; 
• the impact of the exercise on service users and carers; 
• the impact of the exercise on the market; 
• the impact of the exercise on the workforce; and 
• the learning for any future procurement activity. 

 
11.2 To inform their evaluation, public bodies should collate feedback from 
all staff involved in the procurement process, other teams within the public 
body, service providers and service users and carers.   
 
11.3 Public bodies should refer to SWIA’s Guide to Supported Self-
Evaluation108  which describes the expectations and standards in relation to 
commissioning arrangements and provides illustrations of “very good” and 
“weak” commissioning and procurement practice.  Public bodies should also 
refer to the Procurement Capability Assessment109 which enables them to 
assess their procurement capability against common criteria and standards, 
to identify where best practice already exists and where improvements can be 
made.   
 
External scrutiny 
 
11.4 As part of its wider powers to scrutinise social work services, SWIA is 
able to scrutinise local authorities’ commissioning practices and make 
recommendations in its reports.  These powers will pass to SCSWIS on its 
establishment in April 2011.  In addition, SCSWIS will be able to look at the 
links between local authorities’ commissioning practices and the delivery of 
care and support services.  Quality Improvement Scotland (QIS) has similar 
powers in respect of healthcare provided and secured by the NHS in 
Scotland.  These powers will pass to HIS on its establishment in April 2011. 
 
11.5 Audit bodies also have regard to public bodies’ compliance with 
procurement obligations. 
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 http://www.swia.gov.uk/swia/1108.html 
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 http://www.scotland.gov.uk/Publications/2009/07/15145121/0 
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12. Summary of key actions required by 
public bodies to implement the guidance 
 
Public bodies should ensure that activity to procure care and support services 
is fully assessed as part of their procurement capability assessments.  In 
particular, they should focus on the key actions described below. 
 

 
Action required by public bodies to implement the 
guidance 
 

 
Guidance  
Reference  

 
1. Local strategies, policies and financial regulations/standing orders 
  

Public bodies should have commissioning strategies for all 
the main care groups which are supported by delivery plans 
and should work progressively towards an overarching 
commissioning strategy. 

5.3 

Public bodies should have written and approved policies and 
procedures for the procurement of care and support services 
which reflect developments in self-directed support and the 
Guiding Principles in this guidance. 

2.2, 5.8 and 
6.1 - 6.6 

Public bodies should review their financial regulations and 
standing orders to ensure that they make appropriate 
provision for the procurement of care and support services. 

5.9 

 
2. Leadership and governance 
 

Public bodies’ local financial regulations and standing orders 
should describe the governance arrangements for the social 
care procurement function and individual procurement 
exercises. 

These arrangements should articulate roles and 
responsibilities, including (where appropriate) the role of the 
Chief Social Work Officer, and ensure clear leadership and 
accountability. 

They should also outline the process for decisions to be 
approved by the appropriate decision-making forum. 

5.10 

 
3. Knowledge and skills 
 

Public bodies should ensure that staff involved in the 
procurement of care and support services receive the 
training required to develop and maintain their knowledge 
and skills. 

5.13 
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4. Defining the requirement and securing services 
 

Public bodies should produce a procurement plan for every 
procurement exercise. 

8.3 

Public bodies should ensure that they undertake 
consultation, where appropriate, with service users and 
carers, service providers and trade unions.   

All 

 
5. Contract and relationship management 
 

Public bodies should ensure that suitable contracts are in 
place with all providers delivering care and support services. 

8.89 

Every contract for care and support services should be 
managed by a nominated contract management officer. 

10.2 

Managing the relationship with service providers should be 
the responsibility of a nominated member of staff. 

10.9 

 
6. Evaluation of procurement activity 
 

Public bodies should evaluate every procurement exercise to 
determine what worked well and areas which could be 
improved in future procurement exercises. 

11.1 

 

 



Procurement of care and support services 
 

84  

Appendix 1: Reference Group Members 
 

Association of Directors of Social Work (ADSW) Sue Brace                    

ADSW Douglas Erdman          

ADSW Laura Friel 

Care Commission Marcia Ramsay 

Care Commission Heather Dall                 

Carers of East Lothian Margaret McKay          

Carr-Gomm Scotland  Chris Taylor  

Community Care Providers Scotland (CCPS) Annie Gunner Logan   

CCPS Caroline Sturgeon 

CCPS/Key Housing Malcolm Matheson      

Convention of Scottish Local Authorities (COSLA) Ron Culley                   

Housing Support Enabling Unit Yvette Burgess            

Joint Improvement Team (JIT) Mike Martin                  

JIT Julie Haslett                 

JIT Andrew Reid                

JIT Stan Smith                   

Learning Disability Alliance Ian Hood                      
Midlothian Voluntary Action Council for Voluntary 
Service Eric Johnstone 

North Lanarkshire Council Wendy Richardson  

The Princess Royal Trust for Carers  Ann Allcoat 

The Princess Royal Trust for Carers Florence Burke 

Scottish Consortium for Learning Disability Lisa Curtice  

Scotland Excel Nick Kempe 

Scottish Care  Ian Macmaster 

Scottish Care Gloria McLoughlin 

Scottish Federation of Housing Associations David Ogilvie               
Scottish Government (SG) - Adult Care and Support 
Division Jean Maclellan  

SG - Analytical Services Christine Sheehy 

SG - Community Care Gillian Barclay              

SG - Scottish Procurement Directorate (SPD) Jessie Laurie               

SG - SPD  Iain Moore                    

SG - Self-Directed Support Bette Francis  

SG -Third Sector Geoff Pope                  

Scottish Social Services Council (SSSC) Ann McSorley              

SSSC Keith Quinn  

Social Work Inspection Agency Rosie Lawrence           

Scottish Social Services Learning Network Tayforth  Anne Tavendale 

The Richmond Fellowship Scotland Austen Smyth 

United Kingdom Homecare Association  Noni Cobban                

Voluntary Sector Social Services Workforce Unit Caroline Sturgeon        
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Observer 

Audit Scotland  Claire Sweeney 
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Appendix 2: Social work policy 
 
Changing Lives: Report of the 21st Century Social Work Review  
The Report110 states that demographic, social and political trends pose 
challenges of growing need, demand and expectation that will influence the 
future design and delivery of services.  The solutions will need to engage 
people as active participants and will involve professionals, services and 
agencies from across the public, private and voluntary sectors in a concerted 
and joined-up effort.  
 
The report proposes building capacity to deliver personalised services 
through building individual, family and community capacity; refocusing on 
prevention and earlier intervention; creating whole system responses to 
problems; and making effective use of the mixed economy of care.  The 
report proposes building the capacity of the workforce to better use the 
distinctive knowledge, skills and values of social workers.  The requirements 
will include leadership and effective management at all levels, including a new 
focus on citizen leadership which will enable people who use services to have 
real influence; a new focus across the sector on performance improvement 
and the delivery of agreed outcomes; and a structured approach to re-
designing services and delivering change.  
 
National Care Standards  
Scottish Ministers developed the National Care Standards111 to ensure 
everyone in Scotland receives the same high quality of social care no matter 
where they live.  The Standards explain what people can expect from any 
care and support service they use, written from the point of view of the person 
using the service.  There are 6 main principles underpinning the Standards: 
dignity; privacy; choice; safety; realising potential and equality and diversity. 
 
Getting it Right for Every Child: Proposals for Action  
Getting it Right for Every Child: Proposals for Action112 outlines a vision for 
children’s services which: 

• are accessible; 
• are locally based;  
• are of high quality;  
• clearly demonstrate “we're here to help”';  
• encourage ambition;  
• provide proportionate, timely and appropriate responses to each 

child's needs;  
• promote and secure children's safety;  
• strengthen the capacity of families and communities;  
• take responsibility for action to improve children's lives; and 
• are accountable to the communities they serve. 
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 http://www.scotland.gov.uk/Publications/2006/02/02094408/0 
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 http://www.scotland.gov.uk/Topics/Health/care/17652/National-Care-Standards-1-1 
112

 http://www.scotland.gov.uk/Publications/2005/06/20135608/56098 
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Modernising Community Care: An Action Plan 
The Modernising Community Care Action Plan established the initial 
programme for modernising the way local authorities reach decisions about 
community care as central to achieving quicker responses and better care by 
tackling five main areas: building effective partnerships with people who use 
services and their carers; setting clear strategic goals; reducing bureaucracy; 
making decisions more quickly; and delegating financial responsibility.  The 
Action Plan said that local authorities' own services (especially residential 
care) are also usually treated differently to external services. To achieve the 
new aims authorities need to develop a detailed and uniform approach to 
buying and budgeting. 
 
Community Care Outcomes Framework  
The Community Care Outcomes Framework113 underpins the national 
performance framework and allows local partnerships to understand their 
performance, at a strategic level, in improving outcomes for people who use 
community care services or support and their carers.  The Framework has 4 
national outcomes and 16 performance measures, grouped into 6 inter-
related themes: user satisfaction; faster access; support for carers; quality of 
assessment and care planning; identifying those at risk; and moving services 
closer to users/patients. 
 
National Guidance on Self-Directed Support 
The National Guidance on Self-Directed Support114 confirmed that self-
directed support in Scotland is part of the mainstream of social care delivery, 
targeted at empowering people.  It puts the principles of independent living 
into practice and enables people to be active citizens in their communities.  
This means that assessment of need will focus more routinely on 
individualising the support a person can receive, including offering eligible 
people self-directed support.  This will require significant service redesign so 
that resources and support can be allocated on an individual basis.  The 
definition of self-directed support has been amended since publication of this 
guidance, which relates to the application of the law relating to direct 
payments.  Revised guidance will be produced as part of the implementation 
of the national self-directed support strategy, due for publication in autumn 
2010.  
  
Caring Together: The Carers Strategy for Scotland 2010 - 2015  
Caring Together: The Carers Strategy for Scotland 2010 - 2015115 recognises 
the significant contribution made by Scotland's unpaid carers.  The Strategy 
builds on progress since the publication of the Government’s response to the 
Care 21 Report: The Future of Unpaid Care in Scotland.  It sets out ten key 
actions to improve support to carers over the next five years. The focus is on 
improved identification of carers, assessment, information and advice, health 
and well-being, carer support, participation and partnership. 
 

                                                
113

 http://www.scotland.gov.uk/Topics/Health/care/JointFuture/NationalOutcomes 
114

 http://www.scotland.gov.uk/Publications/2007/07/04093127/3 
115

 http://www.scotland.gov.uk/Publications/2010/07/23153304/2 
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Getting it Right for Young Carers: The Young Carers Strategy for 
Scotland 2010 – 2015 
Getting it Right for Young Carers: The Young Carers Strategy for Scotland 
2010 - 2015116 underlines the Scottish Government’s commitment to ensuring 
that young carers are relieved of inappropriate caring roles and are supported 
to be children and young people first and foremost.  It endorses an approach 
which organises services around the child or young person so that all the 

needs of the child or young person will be identified and addressed, including 
the impact of caring on their health, well-being and education. 
 
Dementia Strategy 
Scotland's National Dementia Strategy117 sets out the Scottish Government's 
vision and key actions to transform dementia care and treatment in Scotland. 
 
Reshaping Care for Older People 
The Reshaping Care for Older People programme118 has been established to 
examine how people who need care can continue to live full and positive lives 
and be less dependent on the formal care system and to develop options for 
the funding of care.  The programme is reinforcing and promoting the move to 
more personalised care delivered through new models such as co-production, 
care co-operatives and community businesses.   

                                                
116

 http://www.scotland.gov.uk/Publications/2010/07/23153304/0 
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 http://www.scotland.gov.uk/Topics/Health/health/mental-health/servicespolicy/Strategy  
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 http://www.scotland.gov.uk/Topics/Health/care/reshaping 
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Appendix 3: Useful tools 
 
Social Work Inspection Agency: Guide to Strategic Commissioning 
The Guide to Strategic Commissioning119 ����������	����
������������������
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Social Work Inspection Agency: Guide to Supported Self-Evaluation 
The Guide to Supported Self-Evaluation120 enables social work services to 
carry out self-evaluation with the aim of securing continuous improvement in 
service performance and better outcomes for people who use services.  The 
Guide describes the expectations and standards in relation to commissioning 
arrangements and provides illustrations of “very good” and “weak” 
commissioning and procurement practice. 
  
National Occupational Standards for Commissioning Procurement and 
Contracting 
National Occupational Standards have been developed to provide consistent 
and clear benchmarks for effective performance.  Further information on the 
units and elements related to the National Occupational Standards121 and to 
the relevant skills sets122 is available on the Scottish Social Services Council’s 
website.  
 
Community Care Outcomes Framework 
The Community Care Outcomes Framework123 allows partnerships to 
understand their performance locally, at a strategic level, in improving 
outcomes for people who use community care services or support and their 
carers.  It also allows partnerships to share this information with other 
partnerships and compare performance on the basis of consistent 
information. 
 
Talking Points: A Personal Outcomes Approach 
This approach124 has involved the development of a range of tools, guidance 
and resources to: support a focus on outcomes at assessment, care planning 
and review; place the person at the centre of a more personalised approach; 
enable information on service user and carer outcomes to be systematically 
gathered during assessment and review processes; support organisations to 
use this information to improve outcomes at individual service and 
organisational levels. 
 
 

                                                
119

 http://www.swia.gov.uk/swia/files/Guide_to_ strategic_commissioning.pdf 
120

 http://www.swia.gov.uk/swia/1108.html 
121

 http://www.sssc.uk.com/view-document-details/45-nos-level-5-commissioning-
procurement-and-contracting.html 
122

 http://workforcesolutions.sssc.uk.com/NavOnline/CPC/CPC_main.html 
123

 http://www.scotland.gov.uk/Topics/Health/care/JointFuture/NationalOutcomes 
124

 http://www.jitscotland.org.uk/action-areas/talking-points-user-and-carer-involvement/ 
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Performance Improvement 
Guidance on the creation of a performance information and assessment 
framework125.  
 
Capacity to Change workbooks 
Commissioning Strategy for Learning Disability Services  
Commissioning Effective Services for Older People 
Both of these documents are available on the JIT website: 
http://www.jitscotland.org.uk/action-areas/commissioning/capacity-to-change/. 
 
Procurement Capability Assessment 
The Procurement Capability Assessment126 enables public bodies to assess 
their procurement capability against common criteria and standards, to 
identify where best practice already exists and where improvements can be 
made.  It helps public bodies to identify improvements to their structure, 
capability, processes and ultimately performance which are appropriate to the 
scale and complexity of their business. 
 
Procurement Competency Framework 
The Procurement Competency Framework127 developed by SPD identifies the 
skills and competency levels required by all staff involved in procurement 
activity and helps staff to take ownership of their personal development 
through skills assessment, identification of training and development needs 
and career planning.  
 
Procurement Journey 
SPD’s Procurement Journey128 provides best practice and downloadable 
templates to assist in the development and implementation of procurement 
strategies.   
 
Public Contracts Scotland 
The Public Contracts Scotland129 advertising portal enables public bodies to 
advertise all contract opportunities, irrespective of value and thereby to meet 
their obligations in relation to the advertisement of public contracts.  The 
portal also provides a “quick quote” facility for low value contracts.  Suppliers 
and service providers can access the portal free of charge and use it to 
identify contract opportunities.     

                                                
125

 http://www.jitscotland.org.uk/action-areas/performance-improvement/ 
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 http://www.scotland.gov.uk/Publications/2009/07/15145121/0 
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http://www.scotland.gov.uk/Topics/Government/Procurement/npcoe/Capability/CompetencyFr
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 Appendix 4: Involvement of service users and carers 
 

Involvement of Service Users and Carers 

  

Advantages Disadvantages 

  

Stakeholder Groups  

All parties to change are involved Hard to speak up in these big 

meetings 

No decision without US! Can need training to know what to do 

Can share experiences from the past Lots of information to digest  

 Little information in Easy Read 

 Only a few people involved 

  

Users and Carers Forums    

Easier to speak up Self chosen 

Very supportive Can need training to know what to do 

Can share experiences from the past Information might be limited 

Everyone wants to be there There might be an existing agenda 

 Carers can sometimes dominate 

  

Representative Groups  

People who are directly affected Can be chosen by those consulting 

Can be chosen carefully Some points might be missed out 

Personal testimony Information might be limited 

Easier to make sure people 

understand 

Need training and support 

  

Sample Groups  

Can be quick to get involved Can need training to know what to do 

Easier to make sure people 

understand 

Lots of information to digest  

Can all take part in small meetings Little information in Easy Read 

 Only a few people involved 

 Problems can be overlooked because 
only a few people involved 

Everyone  

Everybody gets to know Takes a long time to let people know 

No issues are left out Might make people worry 

People are treated with respect Who decides what people are told 

People with exceptional needs are 

included 

Hard to train so many people to 

understand 

 Information needs to be in lots of 

forms 

 
Source: prepared by the Learning Disability National Involvement Network 
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 Appendix  5: Template for mapping the market 
 
The Institute of Public Care (IPC) has developed the market mapping 
template below to help public bodies to identify the appropriateness of service 
provision and what service configuration is needed. 
 
Each area should be allocated a score out of 5 to determine what future 
activities need to be undertaken to improve performance.  Information 
collated as part of the mapping process and the scores allocated may be 
analysed in a number of ways to compare services on a geographical bases, 
by price, by level of demand and so on.  
 

Market Mapping Template 

Defined 
by 

Analysis Score – activities to be 
undertaken 

Who 
provides 
what 
within a 
given 
area. 

Should include all relevant services 
not just those the local authority 
commissions. May simply involve 
describing or mapping the name of 
provider or company, what service do 
they offer and how many places 
available. 

An equitable distribution 
of services across the 
area scores high. 

 

Patchy and idiosyncratic 
service provision scores 
low. 

Why do 
they 
provide 
it 

Has the LA (and others) ended up with 
a market that is diverse, where there 
are positive relationships and 
arrangements between 
commissioners and providers, where a 
fair and affordable price is achieved 
and well monitored outcomes are 
delivered?  

Where there are shortfalls in provision 
it should be possible to describe how 
these will be met and how funding 
may be used to maintain diversity in 
markets, e.g. avoiding a local 
monopoly of nursing or care home 
providers.   

Good rationale behind 
why a particular provider 
should provide the 
service gives a high 
score. 

 

Service provided by 
external provider by 
chance or provided 
internally because 
nobody has questioned 
whether it could or should 
be externalised scores 
low. 

At what 
price 

Obviously determining price is not a 
single issue but brings together the 
range of factors described here, e.g. 
what services are to be provided, over 
what timescale, for what number of 
places, for what outcomes. It should 
also take into account risk and a 
reasonable return on investment. 

Good price determination means the 
commissioning agency should be able 

Low price, but with well 
costed services score 
high. 

 

High price with poor 
financial modelling and 
planning scores low. 
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to itemise the costing components 
they would expect to see included by 
a service provider. 

Price needs to be determined for 
internal provision as well as external 
provision. 

To what 
effect 

Has work taken place to define 
beneficial outcomes rather than just 
volumes of service delivered. This 
might include a review of what quality 
standards need to be developed over 
and beyond National Care Standards.  

Over and above National Care 
Standards is there a need to establish 
benchmarks of quality service 
provision through standards, audits 
and guidance. 

High quality services that 
deliver clear evidence of 
achieving desired 
outcomes score high. 

 

Services only measured 
by volume and 
compliance with minimum 
standards or services that 
cannot measure 
performance in either 
quantitative or qualitative 
terms scores low. 

 

Current 
demand 

Might be measured by waiting lists or 
time delay in delivery, whether 
eligibility criteria have been widened to 
fill a particular service, by service user 
feedback. 

High demand scores high 
(though needs to be 
balanced against whether 
this is a monopolistic 
service or whether there 
are alternatives). 

 

Low demand scores low. 

 

Future 
supply 

What is the current state of the market 
and how well can vulnerability, and 
capacity for change, be assessed. 

Diversity of suppliers, 
with new market entrants 
and financial stability 
scores high. 

 

Monopolistic supply from 
either state, independent 
or voluntary sector 
suppliers and / or a 
declining market with 
financial uncertainty 
scores low.   
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Appendix 6: Outcome measures  
 
Public bodies should consider incorporating outcome measures from the 
following sources in service specifications. 
 
Community Care Outcomes Framework 
The Community Care Outcomes Framework130  recognises that public bodies 
and external service providers should:  

• meet user assessments of needs, in accordance with agreed national 
standards;  

• meet carer assessments, in accordance with national standards;  
• ensure users and carers are satisfied with their involvement in the 

design of their care and support packages;  
• ensure users and carers are satisfied with their care packages;  
• ensure users of community care services feel safe;  
• provide satisfaction with the opportunities for meaningful social 

interaction; 
• enable carers to feel supported and capable to continue in their role;  
• deliver care plan reviews carried out within agreed timescales; 
• support a shift in the balance of care from institutional care to care at 

home; and  
• consider specialised functions for care homes for older people.  

 
Quality Improvement Framework for Integrated Services for Children, 
Young People and their Families  
The Quality Improvement Framework for Integrated Services for Children, 
Young People and their Families131 specifies the following 7 outcomes: 

• safety - children and young people feel safe and being protected from 
abuse, neglect and harm by others at home, school and in the 
community; 

• nurturing - children and young people live within a supportive family 
setting, receiving additional assistance when required, and where not 
possible, that they live in a caring setting, ensuring a positive childhood 
experience; 

• health - all children and young people enjoy the highest attainable 
standards of physical and mental health, with access to suitable 
healthcare and safe and healthy lifestyles; 

• achievement - children and young people can access positive learning 
and opportunities to maximise their skills, confidence and self-esteem; 

• activity - children and young people are active with opportunities and 
encouragement to participate in play and recreation, including sport; 

• respected and responsible - children and young people are valued and 
adopt positive values, and exercise personal and social responsibility; 

• included - children, young people and their families having access to 
quality services when required and are assisted to overcome the 
social, educational, physical, environmental and economic barriers that 
create inequality. 

                                                
130

 http://www.scotland.gov.uk/Topics/Health/care/JointFuture/NationalOutcomes 
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 http://www.scotland.gov.uk/Publications/2006/04/27135008/3 
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National Care Standards 
The National Care Standards132 describe, from a service users’ perspective, 
what service users can expect from their care and support services.  The 
National Care Standards are taken into account by the regulator in regulating 
care services and are underpinned by 6 main principles: 

• dignity - be treated with dignity and respect at all times; and enjoy a full 
range of social relationships; 

• privacy - have privacy and property respected; and be free from 
unnecessary intrusion; 

• choice - make informed choices, while recognising the rights of others 
to do the same; know about the range of choices;  

• safety - feel safe and secure in all aspects of life, including health and 
well-being; enjoy safety but not be over-protected; and be free from 
exploitation and abuse;  

• realising potential - achieve all you can; make the most of your life; 
make full use of the resources that are available to you; 

• equality and diversity - live an independent life, rich in purpose, 
meaning and personal fulfilment. 

                                                
132

 http://www.scotland.gov.uk/Topics/Health/care/17652/National-Care-Standards-1-1 
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Appendix 7: Glossary 
 
For clarity throughout the guidance the following terms are used:  
 
Advertisement - the method by which potential service providers are alerted 
to contract opportunities.  A standard format is used for advertisements 
(otherwise known as “contract notices”) published in the Official Journal of the 
European Union and/or on Public Contracts Scotland; in other circumstances, 
public bodies can decide on the form of the advertisement.  
 
Award criteria - criteria against which a service provider’s proposals for 
delivering the service are assessed.  
 
Best value - an appropriate balance between the quality and cost of services, 
having regard to efficiency, effectiveness, economy, equal opportunities and 
sustainable development.  Local authorities have a statutory duty to secure 
best value in the performance of their functions and the continuous 
improvement of services. 
 
Call-off contracts - specific contracts entered into under a framework 
agreement which (unlike the framework agreement itself) bind the public body 
and third party.  
 
Candidates - participants in the selection stage of a procurement exercise. 
 
Care and support services - all social care and support services for children 
and families, younger people and adults (including older people) and housing 
support services.  The guidance also refers to “social care services” and “care 
services”.  These references should all be taken to mean social care services 
which provide care and/or support. 
 
Carers – unpaid carers (as distinct from care workers) who provide care to 
family members, other relatives, partners, friends and neighbours of any age 
affected by physical or mental illness, disability, frailty or substance misuse.  
 
Collaborative procurement - the collective procurement of services by a 
number of public bodies.  
 
Commissioning - all of the activities involved in assessing and forecasting 
needs, agreeing desired outcomes, considering options, planning the nature, 
range and quality of future services and working in partnership to put these in 
place.     
 
Community Planning Partnerships - partnerships involving statutory 
partners in a local authority area (local authority, health board, fire, police, 
enterprise agency and transport) as well as other public, voluntary, 
community and private sector partners.  Partners work together to plan and 
deliver better services. 
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Contract (or ‘public contract’) - a legally binding agreement between a 
public body (the purchaser) and a third party for the supply of goods, services 
or works.  
Contract award notice - notification of the award of a contract or framework 
agreement which is published in the Official Journal of the European Union 
and on the Public Contracts Scotland website. 
 
Contract management - management of an individual contract to ensure 
that: obligations under the contract are delivered; any risks are managed; and 
the correct administrative procedures are followed. 
 
Equality legislation - legislation protecting people from discrimination on the 
grounds of race, disability, gender, age, sexual orientation and religion or 
belief.  
 
EU procurement law - the legal framework which includes principles deriving 
from the Treaty on the Functioning of the European Union, European 
Procurement Directives and European Court of Justice case law. 
 
Financial regulations – regulations which describe the financial systems in 
operation within a public body to enable it to achieve good financial control.  
 
Framework agreement - an agreement between a public body and one or 
more service providers which sets out the terms and conditions under which 
specific contracts can be entered into throughout the term of the agreement.     
 
Human rights law - the fundamental rights and freedoms contained in the 
European Convention on Human Rights and given legal effect in Scotland by 
the Human Rights Act 1998 and the Scotland Act 1998.  

Invitation to Tender (ITT) - the issue of tender documentation to potential 

service providers setting out the public body’s detailed requirements and 

specifying the information that must be included in service providers’ tenders. 

Joint commissioning – the process by which two or more organisations act 
together to co-ordinate the strategic commissioning of services, taking joint 
responsibility for implementing joint strategies. 

Member States - countries which are members of the European Union.  
There are currently 27 Member States: 
http://europa.eu/abc/european_countries/eu_members/index_en.htm. 
 
Official Journal of the European Union (OJEU) - the formal record of the 
European Union which is published every working day and which includes 
details of contract opportunities across the EU and contracts awarded by 
public bodies in EU Member States.   
 
Outcomes - used to describe the results that a service is expected to deliver 
and the contribution that delivery of the service is expected to make to 
meeting individuals’ needs.  Determining outcomes allows public bodies to 
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understand their performance locally, articulate their priorities at a strategic 
level and improve outcomes for people who use services or support. 
 
‘Part A’ services contracts - contracts to which the full requirements of the 
Public Contracts (Scotland) Regulations 2006 apply, for example contracts for 
the provision of transport.  Listed in Schedule 3 of the 2006 Regulations.   
 
‘Part B’ services contracts - contracts to which fewer requirements of the 
Public Contracts (Scotland) Regulations 2006 apply, for example contracts for 
‘health and social services’.  Listed in Schedule 3 of the 2006 Regulations. 

Partnership working - the development of positive working relationships 
between public bodies and service providers, built on openness and 
transparency, mutual respect and a joint understanding of their roles and 
responsibilities. 

Personalisation - the involvement of individuals in shaping the support they 
require and securing services which give them independence, choice and 
control.       
 
Pre-Qualification Questionnaire (PQQ) - the issue of a questionnaire to 
potential service providers specifying information required to enable the public 
body to determine service providers’ suitability to deliver the service.   
 
Prior Information Notice (PIN) - a notice published in the Official Journal of 
the European Union which advises potential service providers of the public 
body’s future procurement plans.  
 
Procurement - the process by which public bodies purchase goods, service 
and works from third parties - one element of the wider commissioning 
process.  
 
Procurement plan - a plan outlining the public body’s arrangements for an 
individual procurement exercise. 
 
Public bodies - used to describe the various organisations which procure 
care and support services, including local authorities, NHS Boards and 
Community Health Partnerships, housing and criminal justice organisations.    
 
Public Contracts Scotland - the national advertising portal for use by 
Scottish public bodies to publish contract opportunities and contract award 
notices: www.publiccontractsscotland.gov.uk.   
 
Public Contracts (Scotland) Regulations 2006 - Regulations which 
implement the European Procurement Directives in national law.  
 
Relationship management - used to describe activity undertaken by the 
public body to promote effective communication and maximise its relationship 
with service providers. 
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Selection criteria - criteria against which a service provider’s suitability in 
principle to deliver the service is assessed, taking account of capability and 
experience.  
 
Self-directed support - used to describe the ways in which individuals can 
exercise choice about the way their support needs are met from available 
resources, including direct payments, having a direct payment managed by a 
third party or directing an ‘individual budget’.  
 
Service credits - are connected with the performance of objective and 
measurable service levels or key performance indicators (KPIs) in contracts.  
Compliance with service levels or KPIs can be incentivised with a service 
credit regime which credits the public body with an agreed deduction from the 
price when a service level has not been met.   
 
Service providers - used to describe all providers of care and support 
services, including in-house, private and voluntary sector service providers.  
 
Service review - the review of an individual service to identify if action is 
required to improve delivery of the service and/or the outcomes for service 
users.  
 
Service specification - detailed description of the type, nature and scale of 
the service the public body wishes to purchase in order to meet individuals’ 
needs and the quality standards and outcomes that the service is required to 
deliver.   
 
Service users - individuals who access care and support services.   
 
Shared services - the provision of services from one public body to one or 
more other public bodies either directly or via a special purpose vehicle (a 
separate legal entity established for the purpose).  
 
Single Outcome Agreements - agreements between the Scottish 
Government and Community Planning Partnerships which set out how each 
will work in the future towards improving outcomes for local people in a way 
that reflects local circumstances and priorities. 
 
Social work legislation - legislation setting out the duties, responsibilities 
and discretionary powers of local authorities and other public bodies to 
promote social welfare and arrange services meet individuals’ social care and 
support needs.   
 
Standing orders - the rules by which a public body conducts its business, 
including arrangements for entering into a contract. 
 
Standstill period - a defined period of time between the contract award 
decision and the award of the contract which allows service providers to 
examine the contract award decision and to assess whether it is appropriate 
to challenge that decision.  
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Sustainable procurement - the process whereby organisations meet their 
needs for goods, services, works and utilities in a way that achieves value for 
money on a whole life basis and generates benefits not only to the 
organisation, but also to society, the economy and the environment. 

Tenderers - service providers which have submitted a tender for evaluation 
during a procurement exercise.  

Threshold value - the monetary value of contracts, as determined by the 
European Commission, above which the European Procurement Directive 
apply.  Information on the current threshold values is available on SPD’s 
website: 
http://www.scotland.gov.uk/Topics/Government/Procurement/policy/SPPNSS
PANS/policy-notes/sppn1109. 

Treaty on the Functioning of the European Union - formerly the Treaty 
establishing the European Community - Treaty defining the role, operation 
and policies of the European Union.  

Treaty principles - principles deriving from the Treaty on the Functioning of 
the European Union.  The key Treaty obligations in the context of public 
procurement include: transparency; equal treatment and non-discrimination; 
proportionality; and mutual recognition.   

Workforce issues – issues pertaining to the involvement of a skilled and 
competent people in delivering services which achieve positive outcomes for 
service users and carers. 

Value for money - defined as the optimum combination of whole life cost and 
quality (or fitness for purpose) to meet the user’s requirement.   

 

 

 
 
 



© Crown copyright 2010

ISBN: 978-0-7559-9543-1 (web only)

APS Group Scotland 
DPPAS10673 (09/10)

w w w . s c o t l a n d . g o v . u k

http://www.scotland.gov.uk

