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Luke Davey’s unsuccessful Judicial Review against Oxfordshire 
 - a social work perspective 

 
Pete Feldon – author of ‘The Social Worker’s Guide to the Care Act 2014’ 

 (to be published by Critical Publishing in June) 
 
Summary 
 
The aim of this report is to consider what social workers can learn from this 
first judicial review of the application of the Care Act 2014. It comprises of the 
following: 

 why the case was brought  

 the reasons given by Justice Morris gave for dismissing the case that are 
of particular relevance for social workers 

 reflections on the evidence provided in the case records and in witness 
statements given by the social worker 

 comments on the consequences of how the Care Act was applied 
 
The analysis presented here focuses on the implications for practice. Readers 
who interested in a legal perspective should read the article on this case by 
Belinda Schwehr at www.schwehroncare.co.uk. 
 
A key factor in this case was that the social worker was able to demonstrate 
that the decisions taken by Oxfordshire County Council were legally 
defensible and that her professional judgment was sound. However, Justice 
Morris did not accept some of the explanations of how the personal budget 
was constructed as being valid. This report explores the decision-making 
process and professional judgments, including looking at the relationship 
between case records and witness statements, and concludes with 
observations on how the needs assessment and care and support planning 
processes was presented. 
 
The case did not test the initial assertion made by Luke Davey that 
Oxfordshire County Council had set a budget and then assessed his needs to 
fit that budget. This was because as the case developed Luke Davey modified 
his position. Nevertheless, some of the arguments rehearsed in this case are 
useful in delineating the relationship between needs and the sufficiency of the 
personal budget to meet them. 
 
 
Why the case was brought 
 
Luke is severely disabled as a result of cerebral palsy. He lives in a purpose 
built bungalow, supported by a team of carers and his family. He had been 
receiving a personal budget of £1,651 per week to fund his care, which 
included £730 from the Independent Living Fund (ILF). Following the closure 
of the ILF in June 2015 Luke was informed that his personal budget would be 
set at £950 per week. In October 2015 it was clarified that this was based on 
Luke being alone for a total period 6.5 hours per day and reductions to what 
the rates the PAs were paid. Luke and his family subsequently proposed that 
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the budget be £1224.25 per week, on the basis that Luke would spend 2 
hours per day alone and some reductions in payments to the PAs. 
Oxfordshire County Council did not accept this sum so Luke sought a judicial 
review, and permission was granted for this in June 2016. The judgment was 
published on 27th February 2017. 
 
It should be noted that by the time of the hearing Luke had accepted a 
proposal from Oxfordshire County Council that time alone of 6 hours per day 
would be in three periods of two hours.  
 
 
The reasons given for dismissal of the case 
 
The case brought by Luke Davey was that Oxfordshire County Council’s 
decisions about the funding of his care package were unlawful. 
 
The case was based on the assertion made by Luke Davey’s legal 
representatives (in paragraph 10 of the judgment), that the reasons why 
Oxfordshire County Council proposed to reduce his personal budget were as 
follows:  
a) he “could spend more time alone without the benefit of a PA being 

present”, 
b) he “could and should reduce the amount which he pays to his PAs”.  
It was said that this “poses two risks to his wellbeing” as follows:  
a) “anxiety arising from having to spend unwanted time alone”  
b) “the risk of losing his established care team of 18 years”.  
 
In dismissing the case Justice Morris stated: “The result may impose change 
or even strictures upon the Claimant which are unwelcome, but that does not 
of themselves mean that the process has been unlawful” (paragraph 185). 
Both Luke and his family and the social worker involved were commended for 
having “put much effort into addressing the issues raised by the Claimant” 
(paragraph 186). 
 
The formal grounds for challenge comprised of eight elements. Five of these 
relate to time alone, two relate to the PAs and there was an additional ground 
about reaching agreement. All eight challenges failed. They are set out in 
paragraph 109 as follows: 

Ground 1: The Defendant's decision that the Claimant should or can be left 
alone for extended periods each day is not a lawfully assessed need and 
contrary to s.9(4) of the Act. 

Ground 2: The decision that the care plan and personal budget is adequate to 
meet the Claimant's assessed needs is unlawful as the Defendant failed to 
have regard to a number of relevant considerations, as follows: 

2a: The Defendant failed to consider the risk to the Claimant's 
psychological wellbeing arising from having to spend more time alone. 

2b: The Defendant failed to consider whether spending more than two 
hours alone is incompatible with the Claimant's assessed need for 
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assistance with the toilet. 

2c: The Defendant failed to consider the effect of spending periods of time 
alone upon the Claimant's ability to engage in social activities. 

2d: The Defendant has failed to take all reasonable steps to reach 
agreement with the Claimant about how it should meet his needs, 
contrary to section 27(5) of the Act. 

Ground 3: The Defendant failed to consider the risk to the Claimant's 
wellbeing if his team of PAs has to change. 

Ground 4: The Defendant failed to evidence its contention that the proposed 
rates for PAs are reasonable or compatible with its obligations under the Act 
and/or has had regard to an irrelevant consideration. 
 
GROUND 1: TIME ALONE AS A LAWFUL NEED 
 
The first of these grounds for challenge contended that the decision made by 
Oxfordshire County Council about time alone as an eligible need was 
unlawful, for the following reasons (set out in paragraph 117): 
a) “he did not want to spend more time alone and this was not an outcome he 

wished to achieve” 
b) “by concluding that it would be better for the Claimant to spend more time 

alone, in the face of his own very clear indication to the contrary, the 
Defendant was purporting to know the Claimant's needs better than he 
knows them himself” 

c) “there was no statement of how this was impacting on the Claimant's 
wellbeing” 

d) “it is not clear from the documents the basis upon which this need was 
found to be an eligible need under s.13 of the Act” 

 
The reasons given by Justice Morris for this challenge failing include the 
following: 
a) “I find that the relevant statement referring to spending more time alone in 

the September 2015 Assessment, is properly interpreted as identifying 
‘developing independence and reducing anxiety’ as the ‘need’ and 
‘spending more time alone’ as the means of meeting that need” 
(paragraph 122). 

b) “Furthermore, from the outset, and on his own account, the Claimant has 
enjoyed spending some time alone, and has been willing to spend a period 
of up to two hours alone. The concern and the anxiety arises if the 
Claimant spends long periods alone i.e. more than two hours. His own 
evidence in his first statement is that he did not wish to spend more 
than two hours alone at a time. It is the length of each particular period of 
solitude which is relevant, and not, necessarily, the total number of hours 
spent alone in a day. Thus once it became clear that, under the October 
2015 Support Plan, the time with PAs and time alone could be allocated in 
such a way that the Claimant would never have to spend, in any one 
period, more than two hours alone, the concern of anxiety from time spent 
alone could be seen to be alleviated.” (Paragraph 125). 
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GROUND 2A: RISK TO WELLBEING OF TIME ALONE 
 
In considering psychological wellbeing the Justice Morris stated that “the 
Claimant's emotional and psychological health and wellbeing are factors 
which are so obviously material that a failure to take them into account would 
constitute grounds to vitiate any relevant decision” (paragraph 136).  
 
The judge was satisfied by the evidence given in the social worker’s witness 
statements that this had been taken into account. The judge notes that the 
social worker (Ms Lovelock) “has specific experience in mental health 
issues… (and that her) conclusion in relation to the risks to psychological 
wellbeing are those of a professional” (paragraph 138), and that her “evidence 
here is detailed and considered” (paragraph 139), for example: 

 “She did not consider that the reported historic concern about the 
Claimant's anxiety from being alone was sufficiently significant to require a 
fuller assessment of risk”. 

 “Her opinion was that the Claimant's anxieties were not outside the normal 
range”.  

 “She was monitoring the situation closely and believed that the statements 
about the effects of being alone were reactive, rather than a real indication 
of what was likely to happen”.  

 “She added that apart from the two relatively short lived episodes in 2001 
and 2007, there had been no recurrence of anxiety and no other mental 
health issues had been reported to the Defendant, his GP nor any other 
professional”. 

 
The judge concludes by stating: “In my judgment, there was certainly material 
upon which she could reasonably conclude that the risk of anxiety from 
spending time alone was, and is, not as great as the Claimant was (or 
perhaps still is) suggesting” (paragraph 140).  
 
GROUND 2B: TOILETING NEEDS 
 
The issue around toileting was deemed to have “fallen away” (paragraph 
146), as Luke’s time alone could be organised in periods of no longer than 
two hours. 
 
GROUND 2C: SOCIAL ACTIVITIES 
 
In concluding his consideration of Luke’s ability to engage in social activities, 
Justice Morris stated in paragraph 140: “I do not accept that, in general, the 
suggested timings of the PAs (in time limited slots) will prevent the Claimant 
from engaging in a wide range of social activities. It is possible that there 
might be less opportunity to go on day trips accompanied by his PAs. This 
very limited curtailment does not amount to a breach of s.1 of the Act.”   
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GROUND 2D: FAILURE TO REACH AGREEMENT 
 
Luke Davey’s case was that Oxfordshire County Council “failed to take all 
reasonable steps to reach agreement with the Claimant about how it should 
meet his needs” (paragraph 156), and in particular “has not engaged with” –  
a) “the Claimant's wish to avoid more time spent alone” 
b) “with his representations regarding the practicalities of adjusting his care 

plan to meet the reduced budget”. 
 
In dismissing this challenge Justice Morris stated: “The Claimant has not 
identified any particular step, short of agreeing to the Claimant's position, that 
the Defendant ought to have taken” (paragraph 161).  
 
Justice Morris also made two observations that are worth noting: 

 “I also accept that the Claimant has, from the outset, taken what might be 
described as a ‘legal’ approach to the issues, taking legal advice and 
resorting to legal procedures from an early stage. This is not a criticism; it 
is a course which he was entitled to take. However, at times it may have 
made reaching agreement with the Defendant more difficult.” (Paragraph 
159). 

 “the Defendant did put a very substantial amount of effort, over an 
extended period of time, to seek to assuage the concerns of the Claimant 
and his mother” (paragraph 161). 

 
GROUND 3: RISK TO EXISTING TEAM OF PAs 
 
It was contended that the risk to Luke’s wellbeing was “that the changes in the 
terms and conditions of the Claimant's PAs give rise to a substantial risk that 
the existing team of PAs will no longer work for the Claimant… (and) there is 
no evidence that at the time the Defendant did consider the effect of the 
changed conditions upon the existing team and thus upon the Claimant's 
wellbeing” (paragraph 163). It was further contended: “In failing to consider 
that risk, the Defendant has breached its duty under s.1(3)(d) to have regard 
to ‘all the individual circumstances’”.  
 
In making his judgment that Oxfordshire County Council “did have regard to 
the need to ensure that decisions about the Claimant were made having 
regard to all the Claimant's individual's circumstances and thus acted in 
compliance with its duty under s.1(3)(d) of the Act”  (paragraph 173), Justice 
Morris gave the following reasons: 
a) “There is no specific duty to consider specifically the risk to the Claimant's 

mental health and wellbeing arising from a change in the team of PAs, if 
the Defendant in fact concludes that that risk does not in fact arise” 
(paragraph 170). 

b) “I do not accept that the October 2015 Support Plan was based exclusively 
on the existing team of PAs. It was based on a team of PAs.” (Paragraph 
171). 

c) “there is no sufficient evidence that… the changes in the pay and 
conditions of the PAs had resulted or will result in the break up of the 
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existing team of PAs, or indeed any one or more members of the team of 
PAs leaving” (paragraph 171). 

d) “I accept the Defendant's submission that, in making its assessments, the 
Defendant was not required to make judgments about the future” 
(paragraph 171). 

e) “Finally, and in any event, the Defendant did not consider that a change in 
the team, even if it did occur, would have an adverse impact upon the 
Claimant's mental health and wellbeing. In her witness evidence, Ms 
Lovelock explains that in her view changes in the Claimant's current care 
team would be positive for the Claimant and his emotional wellbeing, 
enabling him to reduce dependence upon specific carers. This would be 
unsettling in the short term, but bring important benefits in the longer term. 
In this way, the Defendant, did, in general terms, take account of the 
importance of the existing team of carers.” (Paragraph 172). 

 
GROUND 4: FAILURE TO EVIDENCE RATES FOR PAs 
 
Justice Morris ruled that “the Claimant has not established that the Defendant 
failed to evidence its contention that the proposed rates for PAs are 
reasonable or compatible with its obligations under the Act and/or has had 
regard to an irrelevant consideration” (paragraph 184). The following reasons 
were given in paragraph 181: 
a) “The Claimant has in the past and recently himself recruited external non-

family carers at the minimum wage”. 
b) “Ms Lovelock is confident, from her experience of others within the county, 

that she could continue to do so or up to £8 per hour”. 

c) “She also provides a cogent explanation why the Claimant's evidence of a 
lack of response to his own recent advert for carers, does not establish 
that it is difficult to recruit”. 

 
 
The evidence 
 
The social worker was able to demonstrate in her witness statements that the 
decisions taken by Oxfordshire County Council were legally defensible and 
that her professional judgment was sound. However, Justice Morris did not 
accept the validity of some of the explanations about how the personal budget 
was construed.  
  
PROFESSIONAL JUDGMENT  
 
The professional judgment of the social worker was referenced in relation to 
three of the grounds for challenge. 
 
The first ground for challenge in relation to the way that Oxfordshire County 
Council had interpreted ‘time alone’ as an eligible need, was dismissed when 
it became clear that all parties were in agreement that two hour periods of 
time alone was acceptable. Nevertheless, the consideration of the challenge 
is important because it was contended that Oxfordshire County Council’s 
interpretation was unlawful. The judge remarked: “If the aim is to reduce 
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anxiety which arises from time spent alone, it seems counterintuitive to 
conclude that the Claimant needed to spend more time alone” (paragraph 
127).  In accepting the social worker’s professional judgment he went on to 
say that “the view of Ms Lovelock that a way to reduce anxiety and to develop 
independence was to expose the Claimant to increased periods of time spent 
alone was a professional judgment of an experienced social worker and one 
which was not irrational” (paragraph 127).  
 
The impact of spending time alone on Luke’s emotional and psychological 
wellbeing was crucial to this case. Justice Morris stated “a failure to take them 
into account would constitute grounds to vitiate any relevant decision” 
(paragraph 136). He accepted that the social worker’s “conclusion in relation 
to the risks to psychological wellbeing are those of a professional” (paragraph 
138), and that her “evidence here is detailed and considered” (paragraph 
139). He also agreed with her conclusion that Luke’s “anxiety was not outside 
the normal range and did not warrant a fuller risk assessment” (paragraph 
135). 
 
In relation to the consideration of the rates offered to PAs, Justice Morris 
stated: “I do not consider that there is a basis for demonstrating that the 
professional judgment of an experienced social worker on matters of detail 
can be shown to be Wednesbury unreasonable” (paragraph 183). He cited 
paragraph 11.25 of the Care and Support Statutory Guidance as meaning that 
“the adequacy of the rates of pay of the PAs is a relevant consideration which 
the Defendant was required to take into account in setting the personal 
budget” (paragraph 179), but he was satisfied from the social worker’s 
evidence that this had been taken into account, and thus the challenge failed.  
 
TAKING ACCOUNT AN INDIVIDUAL’S WISHES 
 
Justice Morris confirmed that the final determination of an individual’s needs 
was a matter for professional judgement. 
 
He ruled that the principle established by the Care Act that the “wishes of the 
disabled person may be a primary influence, but they do not amount to an 
overriding consideration” (paragraph 49), is in line with the United Nations 
Convention on the Rights of Persons with Disabilities and that there is “no 
specific ambiguity in the Act has been identified, in respect of which Article 19 
might serve as an interpretive tool” (paragraph 48). 
 
This point is amplified later on in the judgement where Justice Morris makes 
the following points in paragraph 121: 
a) “The correct approach to this issue is that the Claimant's wishes are no 

more than that and are not ‘needs’; those ‘wishes’, whilst of significant 
importance, are not paramount”.  

b) “The duties upon the Defendant in ss.1(3)(a) and (d) are duties to ‘have 
regard’”.  

c) “These duties are a starting point and did not prevent Ms Lovelock and Ms 
Collins* from taking a different view as to the Claimant's needs, based on 
their objective professional judgment and experience”. 
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* [Ms Collins is an OT who contributed to the needs assessment]. 
 
CASE RECORDS vs WITNESS STATEMENTS 
 
As would be expected there are differences between what was recorded in 
the various needs assessments and the support plans, and the subsequent 
witness statements provided by the social worker. In some circumstances the 
judge relied more on the witness statements made by the social worker than 
what was stated in the case records, but in other circumstances he saw no 
reason to depart from what was set out in the support plan. Justice Morris 
summarised the social worker’s witness statements as follows: “A central part 
of Ms Lovelock's evidence is to the effect that spending more time alone 
would be beneficial for the Claimant and that live-in care was an affordable 
option for the Claimant” (paragraph 94).  He accepted her evidence on 
spending more time alone, but he did not accept the evidence given about the 
relationship of live-in care to the determination of the personal budget. 
 
Early on in the case it was submitted on Luke’s behalf that “further evidence 
… explaining the assessment and personal budget should not be admitted, 
where they contradict the contemporaneous record” (paragraph 61). Justice 
Morris did not accept this and stated: “Even where a needs assessment has 
been found to have been inadequate, there may be no point in exercising 
discretion to order relief, where due to subsequent explanations it is clear that 
re-assessment would lead to the same result and it is now fully and 
adequately explained” (paragraph 61).  
 
This submission by Luke Davey seeking to give pre-eminence to the case 
records was understandable because a needs assessment undertaken in 
January 2015 included the following statements in support of 24 hour a day 
care: 

 "Luke needs care 24 hours a day owing to physical and visual 
impairments” 

 "Care is required to be available 24 hours a day. This is currently being 
provided by a team of PAs. A live-in carer would be able to meet all of 
Luke's needs but he feels very settled with his PAs and there are significant 
risks attached to making such a major change to his care provision, 
especially in respect of his mental health and emotional wellbeing." 

 
The implications of the references to ‘time alone’ are not clear in the needs 
assessments undertaken in January and September 2015, and the 
subsequent Support Plan in October 2015. For example in the January 
assessment it states: 

 He prefers not to have any care for 2 hours on Tuesday afternoons, as he 
likes to spend some time on his own. He has declined to consider doing 
this every day (though he has done so before). 

But in the September 2015 assessment it states that the following is a need: 

 “To provide the option for Luke to spend more time alone, safely, in his 
home, to develop his independence, and reduce anxiety" 
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Justice Morris makes no criticism, but he does rely more on the social 
worker’s subsequent submissions on independence and anxiety in her 
witness statements.  
 
In contrast Justice Morris did not accept the contention made by the social 
worker that the “assessments included the option of meeting needs by way of 
live-in care” (paragraph 111). In paragraph 113 he stated: “I prefer the 
Claimant's submissions on this issue” and gave the following reasons: 
a) “The care plan and personal budget were predicated on the provision of 

care through a team of PAs and that live-in care was not an option open on 
the facts and was not the option chosen”. 

b) “It is not an answer to say that if the funds in the personal budget do not 
meet the current team of carers option, then the Claimant can always go 
down the live-in care route instead. The reference to live-in care in Section 
4 of the October 2015 Support Plan as an ‘other option… considered’ is 
important. It supports the conclusion that the October 2015 Support Plan is 
predicated on support being provided by a team of PAs and not by way of 
live-in care.” 

 
PERSONAL BUDGET 
 
The two key factors in the determination of any personal budget is that the 
sum is sufficient to meet the adult’s needs and reflects the ‘cost to the local 
authority’. In the summary of the Care Act set out in the judicial review, 
paragraph 29 quotes the following paragraph from the statutory guidance: “In 
establishing the 'cost to the local authority', consideration should therefore be 
given to local market intelligence and costs of local quality provision to ensure 
that the personal budget reflects local market conditions and that appropriate 
care that meets needs can be obtained for the amount specified in the 
budget.".  
 
There were two strands to the interplay between the sufficiency of the budget 
and the ‘cost to the local authority’ – the unit costs (i.e. the terms and 
conditions for the PAs) and the total cost.  
 
Oxfordshire County Council sought to make the case that the personal budget 
of £950 per week was capable of meeting Luke’s assessed needs either by 
live-in care or by PAs, and that they “were not limited to the provision of care 
and support to the Claimant through his existing team of PAs on a rota basis”  
(paragraph 111). They argued:  “Live-in care was sufficient to provide for his 
needs (and anything above that would be to meet the Claimant's wishes, and 
not needs)” (paragraph 111). However, Justice Morris did not accept that the 
cost of live-in care could be used as the bench-mark in this way. His judgment 
was “careful analysis of the September 2015 Assessment and, in particular, of 
the October 2015 Support Plan show, first, that the care plan and personal 
budget were predicated on the provision of care through a team of PAs and 
that live-in care was not an option open on the facts and was not the option 
chosen” (paragraph 113). 
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On the matter of unit costs Justice Morris was satisfied with how Oxfordshire 
County Council had formulated these. However, he identified an important 
principle that the adequacy of rates of pay must continue to be taken into 
account and doing so is “an important safeguard”. He remarks that it is 
significant that the social worker gave an assurance in her evidence that “if it 
was in fact proving difficult to find sufficient carers, the Defendant would 
consider increasing the personal budget when the care plan is reviewed” 
(paragraph 182). 
 
WELLBEING AND SOCIAL ACTIVITIES 
 
In considering Luke Davey’s needs in relation to the help he requires to 
engage in social activities, Justice Morris notes that his ability “to engage in 
social activities, including activities within the local community, has always 
been important to the Claimant's wellbeing and has consistently been 
recognised as such in the assessments over time” (paragraph 149). 
 
Justice Morris noted that “under the Personal Budget, as submitted by the 
Defendant, the Claimant will still be able to participate in a wide range of 
social activities, including, but not limited to, trips to the local town” (paragraph 
151), but in relation to trips out of town “there might be less opportunity to go 
on day trips accompanied by his PAs” (paragraph 152). His judgment states: 
“This very limited curtailment does not amount to a breach of s.1 of the Act” 
(paragraph 153) i.e. he does not regard this as a breach of the local 
authority’s duty to promote an individual’s wellbeing. 
 
 
Comment 
 
In the judge’s analysis that precedes and informs his decisions about what is 
lawful, he makes a number of comments and observations on the 
submissions from Luke Davey and Oxfordshire County Council. It is my 
contention that if Oxfordshire County Council had more closely followed the 
statutory guidance in a number of key respects, Justice Morris may have 
provided different interpretations and clarifications. 
 
An essential feature of the Care Act is to locate the identifying of care and 
support needs in the assessment process, and then subsequently determine 
how best to meet needs in the care and support planning process. The needs 
assessment should identify what the adult is unable to do or has difficulty with 
as a result of their disability or illness, and then having determined the extent 
to which these needs are eligible and that there is a duty on the local authority 
to meet them, a care and support plan is developed including the establishing 
of a personal budget setting out how the plan is to be funded. The adult’s 
desired outcomes, wishes and preferences must be identified during the 
needs assessment and be used to shape the subsequent care and support 
plan. The detail of the plan must take into account the adult’s strengths and 
also resources that are available in the community. In determining eligibility 
the impact of any steps that can be taken to prevent, reduce or delay the 
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development of needs must be considered, and where needs can be 
ameliorated this must form part of the care and support plan. 
 
NEEDS 
 
It appears to me that in the evidence provided by Oxfordshire County Council 
that a distinction was not made between Luke’s needs and what was required 
to meet his needs, in relation to the key issue of ‘time alone’. In the 
assessment undertaken in September 2015, one of his needs is listed as 
follows: “To provide the option for Luke to spend more time alone, safely, in 
his home, to develop his independence, and reduce anxiety” (paragraph 103). 
To bring some clarity to this Justice Morris stated the following: “I find that the 
relevant statement referring to spending more time alone in the September 
2015 Assessment (paragraph 103 above), is properly interpreted as 
identifying ‘developing independence and reducing anxiety’ as the ‘need’ and 
‘spending more time alone’ as the means of meeting that need” (paragraph 
122).  
 
Arguably Justice Morris would not need to have provided this interpretation, if 
the statements made in the needs assessments were more in accordance 
with the Care Act i.e. setting out his needs as those activities and tasks that 
he is unable to achieve or has difficulty with as a result of his cerebral palsy, 
and then determining the impact on his wellbeing. The above example given 
from the September 2015 assessment instead ostensibly giving a description 
of needs makes no reference to what his needs are, and instead the focus is 
on the means of meeting Luke’s needs. 
 
I suggest that the issue described in paragraph 103 would have been better 
set out as in the following paragraph. (Please note this is not a complete 
assessment, as it is only intended to provide enough detail to address the 
‘time alone’ issue, and also I have had to use some guesswork as the 
necessary level of detail does not appear in the transcript). 
 
1. Luke lacks mobility, has poor eyesight and reduced spatial awareness as 

a result having cerebral palsy, and this means -  
a. he has great difficulty with some of the basic activities of daily living i.e. 

getting dressed and undressed, maintaining personal hygiene, 
preparing food, keeping his house clean and using the toilet,  

b. he can’t get about in his own home safely or go out by himself without 
someone to assist him 

c. he is not able to make use of recreational facilities in the community 
d. he experiences anxiety when left alone 

2. Without help there would be impact on his wellbeing in relation to the 
following: 
a. lack of personal dignity 
b. lack of control over his day-to-day life 
c. participation in recreation 
d. psychological wellbeing 
and that the impact is significant in relation to a, b and c. 

3. Luke’s desired outcomes are as follows: 
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a. he has some time alone to watch videos in privacy 
b. he doesn’t spend long periods alone 

 
PREVENTION  
 
The aim of preventive interventions in relation to the above needs would be to 
reduce the impact of his difficulties and inabilities on his wellbeing. 
 
It would appear that attempts to do this were tried as part of the September 
2015 assessment. In paragraph 104 it is reported that “a reablement 
assessment and use of A/T” was offered, but it was declined because of his 
families view that “Luke is as independent as he wants to be currently”.  
However, it was not made clear that Oxfordshire County Council was 
attempting to exercise its duty under section 2 (1) of the Care Act to facilitate a 
reduction of his needs. 
 
The Care and Support Statutory Guidance states: “It is during the assessment 
where local authorities can identify needs that could be reduced, or where 
escalation could be delayed, and help people improve their wellbeing by 
providing specific preventive services” (see paragraph 6.62). It then goes on 
to state that “the final assessment of need (and determination of eligibility) is 
based on the remaining needs which have not been met through such 
interventions” (see paragraph 6.62). 
 
A local authority cannot insist that an individual takes steps to prevent, reduce 
or delay the development of their needs. It has the power to do so, for 
example if it “believes that a person may benefit from a short-term reablement 
service” (see paragraph 6.62). But it would have provided a more helpful 
context for ‘independence’ if the offer of reablement had been articulated in 
this way. Also the case could have been more clearly made that reablement 
would have a beneficial impact on Luke’s wellbeing, by providing him with 
more control over the activities of daily living. 
 
STRENGTHS 
 
The Care and Support Statutory Guidance also requires that an assessment 
to “consider the person’s strengths and capabilities” (see paragraph 6.85). 
 
The fact that Luke had for some time been spending two hours a week alone 
can be seen as a strength. There is no requirement that adult’s must make 
use of their strengths, but framing ‘time alone’ in this way may have been 
helpful. 
 
WELLBEING 
 
The challenge set out in Ground 2a Oxfordshire County Council “failed to 
consider the risk to the Claimant's psychological wellbeing arising from having 
to spend more time alone”, may have been more usefully responded to by 
Oxfordshire County Council by locating this issue within the context of 
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considering significant impact on wellbeing in relation to eligibility 
determination.  
 
Applying the approach of the statutory guidance, it could be stated that Luke 
can be left alone for short periods but doing so causes him anxiety. The next 
step in determining whether this is an eligible need is assessing whether, as a 
consequence of this, there is significant impact on his psychological 
wellbeing. As the anxieties he experienced had been thoroughly assessed by 
the social worker and were judged as being “not outside the normal range”, it 
could be concluded that there was no significant impact on his wellbeing and 
thus this was not an eligible need. 
 
In considering this issue Justice Morris focuses on risk rather than impact. He 
accepted that Oxfordshire County Council “did take account of the risk to the 
Claimant's psychological well being of increased time spent alone” because of 
what the social worker included in her witness statements, although he notes 
“that there is no express reference to such a risk in the October 2015 Support 
Plan” (paragraph 137). 
 
It is disappointing that Oxfordshire County Council did not take the opportunity 
to ensure that consideration of this issue focused on ‘significant impact’ as 
opposed to ‘risk’ in relation to psychological wellbeing. It might appear to be a 
semantic difference, but it makes a difference when it comes to formulating 
care and support plans. 
 
Several of the quotes from the October 2015 Support Plan are about risks and 
how they should be addressed. Mostly this is about the risks of being left 
alone, but there is also the following statement “Luke risks loss of 
independence and autonomy as although he lives in his own home he has 
become dependent on carers and family to meet his needs" (paragraph 107). 
 

However, the Care and Support Statutory Guidance does not use the term 
‘risk’ in this way. The term ‘endanger’ is used rather than the more general 
term of ‘risk’ i.e. an adult may be “able to achieve the outcome without 
assistance, but doing so endangers or is likely to endanger the health or 
safety of the adult, or of others” (see paragraph 6.105). The term ‘risk’ is used 
in the Care Act mainly in relation to safeguarding. For example section 42 
makes reference to local authority duties where it “has reasonable cause to 
suspect that an adult in its area… is experiencing, or is at risk of, abuse or 
neglect”. An adult’s inabilities may risk causing a significant impact on their 
wellbeing, thus consideration of risk or endangering is located within what is 
the second step of eligibility determination, and consideration of whether this 
results in any significant impact on wellbeing is the third and final step. 
 
The point being that in setting out how needs are to be met in a care and 
support plan, the primary focus ought to be on improving (or least 
maintaining) wellbeing through addressing actual or potential significant 
impact. In fact wellbeing is implicitly addressed in this way in relation to 
engaging in social activities. Although Justice Morris makes reference to less 
opportunity to go on day trips out of town as not being in breach of the duty to 
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promote an individual’s wellbeing, it could also be said that this curtailment 
would not have a significant impact on Luke’s wellbeing. 
 
 
Conclusion 
 
This case has been instructive in showing how social work professional 
judgment is taken into account, and there is much to reflect on in relation to 
how such judgment is presented. But it may be that this case is remembered 
more for what was not decided. 
 
It is disappointing that this judicial review did not test the initial assertion made 
by Luke Davey that Oxfordshire County Council had set a budget and then 
assessed his needs to fit that budget, because it might have cast some light 
on a general concern that sometimes the determination of what is a 
reasonable cost to the local authority is overriding social work judgments 
about what is sufficient to meet needs. 
 
 
 
 
 

 


