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BASW the College of Social Work Response to the MoJ Proposals 

for the Reform of Legal Aid in England and Wales 
 

BASW – CoSW (The College of Social Work) is the UK professional 
association for social work, led by and accountable to a growing 
population of 13,000 social worker members.  Our members work in 

frontline, management, research and academic positions in all social work 
settings across the UK.  BASW - CoSW members share a collective 

commitment to those values and principles that will secure the best 
possible outcomes for children and young people, adults, families and 
communities.  

 
It is striking that 1.2 of the consultation document asserts that ‘access to 

justice is a hallmark of a civil society.’  This is certainly very much in 
keeping with social work values and principles which include social justice: 
  

 3.2.1 Value 
Social justice includes: 

 
The fair and equitable distribution of resources to meet basic human 

needs. 
 
Fair access to public services and benefits, to achieve human potential. 

 
Recognition of the rights and duties of individuals, families, groups and 

communities. 
 
Equal treatment and protection under the law. 

 
Social development and environmental management in the interests of 

presents and future human welfare. 
 
The pursuit of social justice involves identifying, seeking to alleviate and 

advocating strategies for overcoming structural disadvantage.’  (The Code 
of Ethics for Social Work, BASW 2002, p.3) 

 
The document goes on to say that another of its priorities is to ‘ensure 
that legal aid is targeted to those who need it most, for the most serious 

cases in which legal aid or representation is justified.’ 
 

Whilst this may be the intention, our concern is that some of the 
proposals will in reality do the opposite pushing many vulnerable 
individuals even further to the margins of society as they are denied a 

vital resource which gives them access to justice and protection.  
 

4.64 Domestic Violence 
Ironically, the three groups that are highlighted by the equality impact 
assessment (women, ethnic minorities and people with disabilities) are 

likely to be the most affected and disadvantaged if these proposals are 
carried through.  Women in particular are likely to suffer 

disproportionately given that they are more often victims of domestic 



abuse than men including non-physical forms of abuse such as 
psychological and financial.  We strongly urge the Ministry of Justice to 

change the wording of this section (4.67, 4.68) to a more inclusive 
definition in order to ensure that no individual experiencing domestic 

violence is denied their basic human right to life, liberty and security of 
person through an absence of protection under the law.  We would 
suggest adopting the Government’s definition of domestic violence in 

2004 ‘any incident of threatening behaviour, violence or abuse 
(psychological, physical, sexual, financial or emotional) between adults 

who are or have been intimate partners or family members, regardless of 
gender or sexuality’.   A lot of excellent work has been done over the last 
20 years in particular in terms of raising public awareness and 

understanding of issues pertaining to domestic violence and forced 
marriage.  It would be a travesty of justice if measures being taken to 

reduce public spending inadvertently turned the clock back to a time 
where it was even more difficult for individuals to escape domestic abuse 
potentially resulting in more human tragedies.  

 
 

4.82 Immigration Detention 
BASW – CoSW is a member of the RCC (Refugee Children’s Consortium) 

and has a long history of campaigning against repressive reforms to 
legislation and policy that deny basic human rights to children, families 
and individuals fleeing persecution and seeking asylum in the UK.  We are 

under no illusion that the present provision of legal advice to those 
detained under immigration legislation is adequate following the 

introduction of an ‘exclusive contract’ system which has left many 
detainees without a solicitor.  The impact of these proposals is likely to 
mean more people currently living in the community will end up being 

detained if they are unable to appeal decisions made about their asylum 
applications; consequently, a greater number of people will be locked up 

indefinitely without access to good quality legal advice.   
 
The Interim Report ‘Justice at Risk’ produced by ICAR, City University, 

London in June 2010 clearly makes the case that progressive reforms to 
legal aid and support to asylum seekers have not only severely 

compromised the quality of the support and integrity of those providing it 
but also are not even cost effective in the long term.  We urge the 
Ministry of Justice to rethink and revise what is being proposed in order 

that we can ensure a much more equitable and balanced system is in 
place for those subject to immigration controls.  Not to do so risks both a 

significant social as well as economic cost.  The second most senior 
politician in the country, the Deputy Prime Minister Nick Clegg pledged in 
December 2010 on behalf of the Coalition Government to adopt a much 

more humane and compassionate approach to children and families who 
find themselves in detention; in this respect, there must be convergence 

between this pledge and these set of proposals. 
 
We are equally concerned by the proposal for asylum support to be 

removed from the scope of legal aid; this is likely to have devastating 
effects on the wellbeing of individuals who may find themselves destitute 

and homeless as a result of not being able to challenge a refusal to 



provide help with housing and subsistence.  We are aware of a number of 
councils who have recently decided to change their policy and withdraw 

offering accommodation to asylum seekers.  Ironically, this is likely to put 
more pressure on other public services such as health, social care and the 

criminal justice system.   
 
Telephone Advice Line 

Finally, as a result of cuts to public services we are aware of many 
excellent and vital support services to asylum seekers coming under 

enormous pressure as their funding is being withdrawn.  If this continues, 
services provided by the third and voluntary sector will be greatly 
depleted leaving families and individuals in even more vulnerable 

circumstances.  The proposed telephone advice line falls very short of 
offering individuals effective support; it appears to be more about a 

bureaucratic process which involves screening individuals, testing 
eligibility, a depersonalised service and fundamentally as it is not free it is 
likely to be inaccessible to those with no recourse to public funds.    

 
 

8. Expert Fees: Civil, Family and Criminal Proceedings 
BASW –CoSW has over 1,000 independent social workers (ISWs) in its 

membership who work across the adults and children’s social care sector.  
Many of these ISWs have significant years of experience in social work 
equipping them to act as expert witnesses in legal proceedings.  We 

therefore find it incomprehensible that ISWs have been excluded from the 
list of experts found in the annexes of this consultation; as it states in 8.7 

‘the ultimate decision on whether an expert is to be used lies with the 
court’.  The Ministry of Justice appears to have usurped the role of courts 
by deciding who should be considered as expert witnesses.  In complex 

family proceedings, ISWs are often amongst the mainstay of expert 
witnesses that courts look to bring resolution to what otherwise can be 

very protracted cases which are not only costly to the public purse but of 
course deleterious to the welfare of the child as a result of delays in 
decision making.  BASW – CoSW members tell us that once they have 

been instructed to act, their interventions often lead to settlements being 
made prior to any further scheduled hearings. 

   
We strongly object to the social work profession being treated unequally 
in comparison with expert witnesses from other disciplines as a result of a 

previous highly contentious and flawed consultation that lacked any fiscal 
data to make an informed decision about appropriate remuneration of 

ISWs.  Moreover, this issue has exposed the MoJ’s ignorance about the 
distinct role ISWs play as expert witnesses and how this differs 
significantly from the function of Cafcass officers.  Many of our members 

tell us that as a result of the proposal to cap their fees it will no longer be 
viable for them to provide this service to family courts as they will be 

operating at a loss.  Such a marked change in remuneration needs to be 
impact assessed in terms of what the likely effect a severe reduction in 
the availability of ISWs will mean to the quality of assessments and 

decision making in family courts.     
 



It is even more concerning at a time when there is a shortage of 
experienced local authority social workers, referrals to children’s social 

care departments are at unprecedented rates and because social workers 
are working at times, way beyond their capacity, core assessments are 

not always complete in time for hearings.   This situation is further 
compounded by the difficulties Cafcass have in responding to the rise in 
care proceedings with a workforce that is also lacking in experience.  

Taking all of these factors into account, this is surely not the time to 
remove such an important safeguard from family courts that can make a 

critical difference in meeting the welfare needs of vulnerable children.  
Moreover, it should also be recognised that the intervention of an ISW 
expert witness can ultimately be an effective check and balance in care 

proceedings where previous poor practice has led to erroneous decision- 
making.     

 
Finally, given that there is a major review of the Family Justice System 
underway we would urge the MoJ to remit decisions about how expert 

witnesses should be deployed, including ISWs to the Family Justice 
Review.  BASW - CoSW is not averse to the role of expert witnesses being 

under scrutiny in order that we arrive at a better understanding of their 
contribution to care proceedings by recognising both what is working well 

and what needs to change in order to ultimately help us all to develop and 
improve current practice.    
 

Impact Assessments 
It states on p.5 of the Impact Assessment that the policy objectives of this 

consultation include ‘protection of the most vulnerable’ whilst seeking ‘to 
deliver substantial savings in a fair and balanced way’.   Unfortunately, we 
do not believe that the proposals in their current form can achieve either 

of these objectives. 
 

As stated previously, by narrowing the definition of domestic violence 
many victims will be deterred from pursuing justice through the courts.  
We know that many victims of domestic abuse find it extremely difficult to 

flee their situation (on average, it takes 7 attempts) let alone make a 
formal complaint.  We are therefore completely opposed to proposals in 

this consultation that will make it even harder for victims of domestic 
violence to be protected through our criminal justice system. 
 

In terms of those seeking asylum, we urge those carrying out the impact 
assessment to look at the evidence base in relation to the current 

limitations of entitlement to legal aid (whether applicants are in detention 
or in the community) and how this impacts individuals, children, families 
and young people.   As well as the document we referred to previously, 

the Refugee Council have just published a report called ‘Lives in the 
Balance: the quality of immigration legal advice given to separated 

children seeking asylum’ (February 2011).  Nick Clegg reminded us in 
December 2010 that ‘there is no greater test of a civilised society than 
how it treats its children’; sadly, we are still way off the mark when it 

comes to children both accompanied and unaccompanied in the asylum 
system.  The culture of disbelief is still very much in the ascendancy which 



is borne out by the significant number of claims for asylum made by 
young people which are rejected.   

 
Finally, as expressed in the penultimate section of our response, we do 

not accept the exclusion of ISWs as expert witnesses from this 
consultation.  As the consultation states on several occasions, there is no 
evidence base to justify this decision given that the LSC does not keep 

any records of amounts paid to expert witnesses.  We believe that the 
withdrawal of ISWs from family courts will lead to the risk described in 

para 10. in terms of the economic efficiency of dispute resolutions being 
reduced and the possibility of wider social and economic costs if case 
outcomes are significantly less fair.  To put it bluntly, our child protection 

system is already under enormous strain, it seems folly to dispense with a 
vital resource that can help to ensure that our most vulnerable citizens – 

children are appropriately protected.       
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