
 
 

BASW Briefing on the Care Bill - January 14th 2014 

The British Association of Social Workers (BASW) generally welcomes the Government’s Care Bill 

and recognises that reform of funding for social care and overhaul of the law underpinning care 

and support are long overdue. We are pleased to support the principle of a single legal 

framework as recommended by the Law Commission’s inquiry on social care. We believe this will 

give greater clarity to legal entitlements to care and support. We welcome the measures in this 

Bill such as stronger rights for carers and improved access to information and advice, and the 

clarification of duties on local authorities. We have a key concern are that many of the good 

aims of this bill will fail to be achieved because of the chronically underfunded and under 

resourced social care system, however others have commented on this issue. BASW would be 

happy to provide more evidence on the impact of funding if it is required. The main focus 

therefore of this submission to the committee relates to specific details of the Bill that is being 

considered at the moment. BASW are proposing a number of amendments in the wording of 

certain sections and also make recommendations as to where the Bill / Act would benefit from 

clarification at the stage of guidance and the issue of regulations. BASW would be happy to 

participate at any further stage of the progress of the Bill/Act by offering the expertise of over 

11,000 social workers in England.  

Detailed commentary 

The headings below follow the headings in the Bill. 

Promoting individual well-being 

Part 1, Section 2 Promoting individual well-being, reference to exploitation in subsection 

c. It is proposed that this should also include financial exploitation  

“ (c) protection from abuse, neglect and financial and other exploitation” 

Preventing need for care support. This part of the Bill is broadly supported. Specific 

comments and amendments as follows: 

We emphasise our support for the principles of this section and campaign for it to be 

strengthened. We feel the duty in relation to people with eligible needs doesn’t go far 

enough and doesn’t sufficiently take into account social work developments that support 

people to make the most of their strengths and forge community networks to promote their 

independence (sometimes described as the ‘asset-based approach’) This applies to people 

who have been assessed as having eligible needs, or assessed as requiring preventative 

support. 

 ‘Advice and information’ should be defined within the Care Bill, or within the regulations 

and guidance as there is too much scope for interpretation and variation in implementation 

of this proposed duty.  BASW propose that CQC should have a duty to quality assure the role 

of local authorities in remitting of their responsibilities in terms of prevention of the need 

for support. Similarly “(4) The regulations may in particular (in reliance on section 121(6)) 

make provision by reference to services, facilities or resources which— (a) are of a specified 

type and “standard” 

 



 
 

Promoting integration of care and support and health services 

BASW recognise the benefit to service users and patients not only of integrated services, but 

also where appropriate integrated assessments. 

Clause 3 places a duty on local authorities to carry out their care and support services with 

the aim of integrating those services with local NHS and other health services. The focus is 

on service provision and it doesn’t mention assessment. It is proposed that integrated 

assessments are include in the duty to promote integration, particularly for those with 

complex needs.  However this does not mean and should not mean that integrated services 

and assessments should be dominated by a medical model or medical practitioners. Social 

workers have had many years of assessing holistically and co-ordinating services and are 

best placed to co-ordinate complex integrated services and integrated assessments.  

In relation to integrated services and lead responsibilities BASW has concerns about the new 

GP Contract for 2014-15 whereby “GPs will oversee personalised care plans integrating all 

services, so the frail and elderly are better cared for in the community, reducing hospital 

admissions”. Social workers are best placed to take a lead on this with their knowledge of 

communities and social care and understanding of the holistic nature of health and social 

care. We are concerned that without that overview that some GPs may overly influence 

people to enter residential care prematurely based on their lack of knowledge of the 

alternatives. Social workers integrated into health would also be able to work with GPs and 

health colleagues to prevent unnecessary admission to hospital.  

Clause 6 (entitled ‘Co-operating Generally’) states that “A local authority must co-operate 

with each of its relevant partners, and each relevant partner must co-operate with the 

authority, in the exercise of—(a) their respective functions relating to adults with needs for 

care and support”. We could press for this to be clarified to include assessment and argue 

for social workers to co-ordinate complex health and social care assessments. 

BASW propose that there is improved guidance for all agencies in safeguarding vulnerable 

adults along the lines of working together for children's services.  

Providing Information and Advice 

Clause 4 of this section requires local authorities to provide an information and advice 

service in relation to care and support for adults, and support for carers. We welcome the 

scope of this service which is to be “available to all people in the local authority’s area 

regardless of whether they have needs for care and support, or whether any needs they do 

have meet the eligibility criteria. The terminology in (4) re the advice being ‘..accessible to 

and proportionate to the needs of/ those for whom it is being provided’ could possibly lead 

to exclusion based on ones interpretation of proportionality. The following amendment to 

4(4) is suggested: ‘Information and advice provided under this section must be accessible to 

all’.  More details of what this means needs to be provided in the advice and guidance. It is 

proposed by BASW that social workers should be involved in “overseeing” the information 

and advice services. Social workers have knowledge and experience of community services 

gained over many years. BASW are concerned that too many people could be directed to 

services that could increase their dependence and reduce their independence. Social work 

input into the information and advice service can also reduce costs. 



 
 

Support to carers. The proposals to consolidate and improve the legislation regarding carers 

is welcome. It is proposed that there should be a new clause that states that “Health 

services should have a duty to consider the needs of carers and refer carers to the 

appropriate local authority.” 

Co-operating generally. Again this section is welcomed. It is proposed that a minor 

amendment is made to read:  ‘national and local relevant partners’ 

Clause 8 provides an indication of what a local authority may do to meet care and support 

needs and it is not intended to be exhaustive, but to provide a partial list for clarification. 

Social work appears as follows: “Counselling and other types of social work”. Counselling and 

social work are separate professions. It is proposed that the phrase is replaced with 

“Professional social work”. 

Assessments of need 

The Bill sets out duties for local authorities to make the assessments of need necessary to 

carry out their care and support functions and specifies (c) the steps that the local authority 

must take for the purpose of ensuring that the assessment is  carried out in an appropriate 

and proportionate manner; and (d) circumstances in which the assessment may or must be 

carried out by a person (whether or not an officer of the authority) who has expertise in a 

specified matter or is of such other description as is specified, jointly with or on behalf of the 

local authority. BASW are proposing that it is essential that the regulations, or a Code of 

Practice is developed to specify where an assessment by a social worker would be 

considered “appropriate and proportionate”, and where social work expertise would be 

required.  

Care and support plans 

Under Clause 25 it will be a duty to have outcome focused care and support plans and in line 

with the development of good practice, this is supported as a right principle and good 

practice. BASW recognises that a range of people from different occupational backgrounds 

will be involved in developing and implementing care and support plans. However for quality 

assurance reasons BASW urge that a clause is inserted into the Care Bill that states that all 

care and support plans need to be coordinated and quality assured by qualified social 

workers. This should apply whether assessment and care and support planning is outsourced 

or not.  

Personal Budgets 

BASW support the implementation of personal support budgets for all who have a care and 

support plan. Direct payments as a practice is supported by BASW for those people who 

chose direct payments. Local authorities must however provide the infrastructure to enable 

direct payment recipients to be able to manage their direct payments efficiently and 

effectively and to ensure that there is a good range of services that people are able to 

purchase. 

Advocacy 

Clause 68 provides that, where the local authority believes that an adult or carer who is the 

subject of an assessment, care or support planning or review process would have 



 
 

‘substantial difficulty’ understanding the process, or in communication their thoughts and 

feelings about it, the authority would be under a duty to arrange for an independent 

advocate to be available to facilitate their involvement. This duty would not apply if the 

authority was satisfied that an appropriate person to represent the adult was otherwise 

available. BASW would like to see clarification, in the Bill or in the guidance on what 

constitutes and appropriate person. This section of the Bill addresses issues regarding some 

of the most difficult and vulnerable people in society and BASW strongly feel that it is 

important that people have access to advocacy services. BASW propose that the LA must (a) 

offer an independent advocate to everyone who has “substantial difficulty” (who does not 

have a friend or family members who is clearly able to advocate for them) and (b) offer and 

arrange an advocate for anyone who the LA assesses has the need for an independent 

advocate in view of safeguarding concerns. In both these situations it is important that the 

advocate is not employed by the local authority. 

Duty of Candour 

Under Clause 80 registered providers will be required to ensure that patients and service 

users are told when something unexpected or unintended occurs in the course of their care 

or treatment. The Government has decided against adopting the Francis report 

recommendations in full in relation to a statutory duty of candour on individual healthcare 

professionals and making it a criminal offence to obstruct individuals from exercising a duty 

of candour. However the DH has said it plans to address these issues by strengthening 

professional codes of conduct: “We are working with the General Medical Council, Nursing 

and Midwifery Council and other professional regulators to strengthen the references to 

candour in their work”. BASW would like to propose that this work is extended to the HCPC 

in relation to social workers. The BASW Code of Ethics already covers the issues of reporting 

poor and bad practice. The Code of Ethics should be used to inform changes in the Codes of 

Conduct for social workers in the HCPC codes. 

Adult Safeguarding Access Order 

BASW have considered the need for an emergency access order, or “Power of entry” in great 

detail. BASW are of the view that there is the need for such a power, but that any such 

power should be used as a last resort, have significant safeguards built into the process and 

that the lessons from the implementation of such powers in Scotland are taken on board. It 

is also proposed that if an emergency access clause is included that consideration is given to 

a power to remove a person if it is in the person’s best interest providing that any such 

power does not contravene human rights legislation or mental health legislation.  

Immigration and duty of local authorities 

Clause 21: States that local authorities may not meet care and support needs of an adult 

subject to immigration control. BASW perceive this as being in conflict with the International 

Federation of Social Work definition of SW which states the commitment of social workers 

to human rights and social justice. We believe that local authority social workers should 

have discretionary power to meet the basic needs of asylum seekers in order to comply with 

our professional values. 

 



 
 

Human Rights and Social Care 

The Human Rights Act 1998 (HRA) applies to all public authorities and to other bodies when 

they are performing ‘functions of a public nature.’ Deciding that private and third sector care 

home providers were outside the scope of the HRA meant thousands of service users had no 

direct legal remedy to hold their providers to account for abuse, neglect and undignified 

treatment. There remains significant anxiety on the part of those receiving these services 

that they are not protected by the HRA and providers are confused about their legal status. 

Additionally care home residents who are eligible for care, but who, due to means testing, 

have to arrange and pay for their own care (so-called self-funders) lack the full protection of 

the Act. The Care Bill, as a landmark piece of social care legislation defining the care 

landscape for many years to come, is the best place to resolve these outstanding issues.  

How does the Care Bill affect the current situation?  

At present residential care and care in people’s own home are arranged under different 

sections of the 1948 National Assistance Act. These two sections treat people who have 

funds to arrange their own care differently. If a person can afford to arrange their own 

residential care, and is able to do so, or has someone willing and able to do it, the local 

authority is not responsible. However if someone is eligible for care in their own home the 

local authority must arrange care regardless of the person’s resources. This means that 

whether a public authority is involved in arranging care or not, and therefore whether the 

care is within the scope of the HRA depends on whether the care is in someone’s own home 

if someone is a care home resident, whether they can afford to pay for it themselves–if they 

can they are self-funders so lack the full protection of the Human Rights Act. If care is 

provided in a person’s own home, whether it is directly provided by the local authority, or 

provided on behalf of the local authority by an independent sector provider – in the latter 

case the local authority has duties under the HRA but the provider may not. 

The Care Bill changes the current situation because there will be only one system for 

arranging care regardless of where that care takes place. Where people are eligible for care 

the local authority will have to arrange it. If the person is found to be responsible for paying 

part or all of the cost of their care, people will be able to request that the local authority 

arranges their care, but they may have to pay the local authority to do this. 

The new system is likely to reduce the coverage of the HRA because people who are entitled 

to local authority care in their own home, but have to pay for it, will no longer be 

automatically protected by the Act unless they request that the local authority arranges 

their care. At present the local authority’s duties to arrange care are subject to the HRA even 

though the provider might not be.  

On the other hand care home residents who are in the same situation – eligible for care but 

required to pay for it – could, at a cost, opt into the protection of the HRA. The extent of the 

‘loophole’ relating to self-funders is therefore changed. 

People who would have to pay in order for the local authority to arrange their care will be 

disadvantaged, especially if, on top of the cost of care, they cannot afford to pay the cost of 

having the local authority arrange their care. 



 
 

The situation is further complicated because the Bill gives local authority’s powers to 

delegate duties to assess and arrange care to other organisations –for example independent 

social work practices. This raises the question about whether care arranged under such 

delegated functions would be treated as arranged by a public authority and therefore 

subject to the HRA. The Bill is unclear –it says that actions taken by an independent body 

under these delegated powers will be treated as being done or omitted to be done by the 

local authority except ‘for the purposes of any contract between the authorised person and 

the local authority which relate to the function’. It is unclear what this means.  

What needs to change in the Care Bill?  

The Care Bill should be amended to ensure that the vital safeguards enshrined in the HRA 

1998 extend to all those whom, we have learnt through bitter experience, face a significant 

risk of abuse. Most recently the Care Quality Commission’s report into Winterbourne View 

and the EHRC’s inquiry into home care have uncovered serious, systemic threats to the basic 

human rights of those receiving care services. HRA protection would not only offer 

individuals and their families a direct means of redress but it would also place a positive duty 

on care providers requiring them to protect individual rights and improve service delivery. 

One way of amending the Bill would be to provide that the HRA applies to any person who is 

receiving care services regulated under the Health and Social Care Act 2008. It could do so 

by specifying that the provision of such regulated care is a “function of a public nature” as 

defined in section 6(3) of the HRA.  

A simple amendment to this Bill could comprehensively tackle this urgent problem in 

relation to the way that the courts have interpreted the definition of ‘public function’ under 

the HRA, whilst avoiding any wider or unintended consequences. 

 


