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Tribunal developments 

Legal Case Management 

• The purpose is to ensure that there is legally qualified 

oversight by my Office of how cases are being 

progressed by the casework teams 

Standing Tribunals (CORO and Civil) 

• The purpose is to ensure that judicial decisions in 

cases are taken at the earliest possible date so that 

cases have the best opportunity, where appropriate, of 

being decided at the first hearing. 



Tribunal developments 

Casework Surgeries 

• Daily requests are made by the CORO team to a Legal 

Secretary and by the East and West teams to an In-

house Convener for advice in respect of individual 

cases 

• The purpose is to provide expert legal support to 

caseworkers to ensure that cases progress smoothly 



Tribunal developments 

Rule 58 hearings 

• Rule 58 hearings are hearings which proceed with a Tribunal panel 
but at which no parties or witnesses are present 

• Patients, solicitors, advocacy workers, MHOs and RMOs request 
that hearings proceed under rule 58 

• Such cases are considered for their suitability by a Legal Secretary 
(CORO cases) or an In-house Convener (civil cases).  If suitable, 
the appropriate notification letters are issued to parties (N.B. we 
require at least 14 days to allow us to carry out the necessary 
procedural steps of giving notice and allowing time for objection to 
a rule 58 hearing) 

• If a patient wishes a full oral hearing, that is what will take place 

• If anyone else wishes a full oral hearing, they must show 
good cause why a hearing should proceed orally rather than 
under rule 58 



Tribunal developments 

Doubled up hearings 

• Where a single Tribunal panel hears 2 cases in a day, 

one morning and one afternoon 

Triple case hearings 

• In East, West and North, where appropriate cases are 

identified, 3 hearings are allocated to a single 

Tribunal panel 

• The purpose is to efficiently use the Tribunal’s 

resources, in so far as it is appropriate to do so with 

regard to the cases being heard 



Tribunal developments 

• As a result of the foregoing measures put 

in place by the Tribunal, the number of 

cases which require more than one 

hearing to be decided has been reduced 

to approximately 30 % 



Mental Health (Scotland) Bill 

Increase of the 5 working day detention period to 
10 working days detention under section 68 of the 
2003  Act 

• Where CTO application received during currency of STDC or 
extension certificate (EC), a further period of 5 working days’ 
detention is authorised under section 68 

• CTO applications are commonly received on days 
26, 27, 28 of the STDC, which means the Tribunal has 
approximately 5 working days in which to fix a hearing, circulate 
papers to parties and invite people to attend, inevitably providing 
only very short notice to patients 

• The proposal is to increase that to 10 working days 

• The purpose is to ensure that patients are given the maximum 
opportunity to be represented and to have instructed a psychiatric 
report in time for the first and hopefully only hearing  



Mental Health (Scotland) Bill 

Named persons 

• Currently, a person can nominate a named person or, 
if they have failed to do so, section 251 will identify a 
“default” named person 

• “The Scottish Government considers that an 
individual should only have a named person if they 
choose to have one” 

• The provisions of the Bill appear not to have caught 
up with the Scottish Government’s stated policy 
objective, as section 251 is not repealed by the Bill, 
and so will still operate to identify a “default” 
named person 



Mental Health (Scotland) Bill 

Duties on MHOs 

• Section 2 of the Bill inserts new section 87A into the 2003 
Act, which sets out new duties for MHOs when the Tribunal is 
required to review a determination extending a CTO 

• MHO must submit a written report to the Tribunal providing: 

– name and address of patient 

– name and address of named person and primary carer, if known 

– what things the MHO has done in compliance with duties in 
section 85 

– details of the personal circumstances of the patient 

– views of the MHO on the extension 

– any other relevant information 



Mental Health (Scotland) Bill 

Suspension of detention 

• Currently, RMOs can suspend a patient’s detention for 

periods of days, weeks or months, up to maximum 

9 months in a rolling 12 month period 

• In the case of DC, the Court of Session made clear 

that it was practically impossible to calculate whether 

this 9 month limit was breached because it is 

impossible to know what “9 months” means, as 

calendar months are of different lengths 

• Proposal is to replace 9 month limit with a 200 day 

limit, with option of increasing that by a further 100 

days with the approval of the Tribunal  



Mental Health (Scotland) Bill 

Excessive security applications 

• Currently, patients subject to a CTO, CO, CORO, HD or 

TTD who are detained in the State Hospital can make 

such an application 

• The Bill would extend the right to make excessive 

security applications to patients subject to a CTO, CO, 

CORO, HD or TTD in a “qualifying hospital” 

• Policy is to define “qualifying hospital” as meaning 

Orchard Clinic, Rowanbank and Rohallion 



Mental Health (Scotland) Bill 

Victim notification scheme 

• Currently, the Tribunal requires to give victims and 

family members of victims the opportunity to make 

representations (orally or in writing) because the 

provisions of the 2003 Act require it to afford such 

rights to “any … person appearing to the Tribunal to 

have an interest” in the case before the Tribunal  

 



Mental Health (Scotland) Bill 

Victim notification scheme (ctd.) 

• It should be noted that victims are not entitled to make 

representations in excessive security hearings, so they will 

likely make representations under the existing provisions of 

the 2003 Act 

• The Tribunal has made plain to the Scottish Government 

that the Bill should clearly identify those people entitled to 

make representations under the scheme provided by the Bill 

and then exclude those people from making representations 

under the “person appearing to the Tribunal to have an 

interest” provisions of the 2003 Act, to avoid unnecessary 

overlap and duplication 



Mental Health (Scotland) Bill 

Reappointment and Recruitment of Tribunal Members 

• In process of reappointing Tribunal members for a 

further 5 year period 

• Tribunals (Scotland) Act 2014 will introduce retirement 

age of 70 years 

• Intention is to recruit a few more legal and medical 

members before provisions of Bill commenced 



What next? 

• Commission on mental health law and incapacity 

• To consider the interface between the 2003 Act 

and other legislation and caselaw 

• Scottish Law Commission’s Report on Adults with 

Incapacity published on 1 October 2014 


