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BASW Statement and Response to the House of Lords Select Committee on the 

Mental Capacity Act 2005, post-legislative scrutiny' (HL Paper 139, 13/3/14) and 

the Supreme Court’s Decision - P (by his litigation friend the Official Solicitor) 

(Appellant) v Cheshire West and Chester Council and another (Respondents). 

Robert Nisbet and Anna Ribas Gonzales, members of the BASW England Mental Health 

Reference Group 20.3.14 

This has been a ground-breaking week for ensuring the fundamental human rights of those 

most vulnerable within our community have these upheld. The decisions made this week will 

directly affect everyone with contact with someone whose capacity at times can affect their 

decision making. The decision by the Supreme Court that all decisions regarding capacity 

must fulfil the legal requirements of the Mental Capacity Act [2005] and the amendment to 

Deprivation of Liberty Safeguards [2007] is welcomed. This will affect family members, 

informal carers and professionals working in health and social care services. The judgement 

is detailed on page 5. The first part of this paper details the recommendations of the House of 

Lords, following their detailed review of the Mental Capacity Act. 

Background. 

Importantly the Mental Capacity Act signified changes required in the legal rights afforded to 

those who may lack capacity, with the potential to transform the lives of many. That was the 

aspiration, and one BASW strongly endorses. 

Since the Act became operational there have been continued concerns raised as to how it 

has been implemented, noting a number of differences in applying the law not only 

geographically but also between professionals.  

BASW members have reported their experience both from involvement in proceedings before 

the Court of Protection, acting as Best Interest Assessors and in delivering training, that there 

are many very dedicated professionals (of all backgrounds) who are trying to implement the 

MCA 2005 in different settings and often on difficult circumstances.  

However in preparing our submission to the House of Lords we also came across serious 

concerns and examples where even the basic requirements of the MCA [2005] are not being 

undertaken.    In common with many other organisations and individuals submitting evidence 

to the committee, BASW’s submission identified many reasons for this – not least being the 

fact that front line services have and continue to be faced with unprecedented changes. In 

many areas there has been break up of multi-disciplinary and specialist teams working with 

the most vulnerable service users. Services have seen the loss of many of their most 

experienced social workers either through redundancy or their redeployment to non-specialist 

posts.  

BASW notes in reading through the submissions made to the select committee [Nearly 2000 

pages] the considerable consensus and agreement. Professions across health and social 

care, advocacy, service user groups, the legal profession, academia etc. presented a strong  
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voice in advising the committee that the Mental Capacity Act is and remains of considerable 

importance but that much still remained to be undertaken in ensuring its effective application. 

BASW welcomed the invite to provide a written submission to the committee and to also 

attend to give further evidence. Our representatives attending the hearing were impressed by 

the integrity, thoroughness and commitment given by the committee members in undertaking 

this challenging and mammoth piece of work. 

The Report. 

Reading through the 143-page report BASW finds that many of its recommendations have 

been acknowledged. Alongside other organisations that have commented on the report post 

publication, we agree and strongly support the findings and recommendations of the report. 

The Committee was unanimous that the MCA [2005] is important – indeed visionary - 

legislation, with the potential to transform lives. However, they were equally clear that the Act 

is not working well, because people do not know about the Act and, where they do know 

about it, they do not understand it.  

The Committee held no punches back from the outset and notes in the summary: 

 “For many who are expected to comply with the Act it appears to be an optional add-on, far 

from being central to their working lives. The evidence presented to us concerns the health 

and social care sectors principally. In those sectors the prevailing cultures of paternalism (in 

health) and risk-aversion (in social care) have prevented the Act from becoming widely known 

or embedded. The empowering ethos has not been delivered. The rights conferred by the Act 

have not been widely realised. The duties imposed by the Act are not widely followed.” 

  

The Committee reserved some of its most damning criticisms for the DOLS regime, noting 

that the evidence that it had heard suggests that: 

 ”…the provisions are poorly drafted, overly complex and bear no relationship to the language 

and ethos of the Mental Capacity Act. The safeguards are not well understood and are poorly 

implemented. Evidence suggested that thousands, if not tens of thousands, of individuals are 

being deprived of their liberty without the protection of the law, and therefore without the 

safeguards which Parliament intended. Worse still, far from being used to protect individuals 

and their rights, they are sometimes used to oppress individuals, and to force upon them 

decisions made by others without reference to the wishes and feelings of the person 

concerned. Even if implementation could be improved, the legislation itself is flawed.” 

The Committee has made a number of important recommendations to bring about the 

effective implementation of the Act, chief amongst them are: 

(1) Overall responsibility for the Act be given to an independent body whose task will be to 

oversee, monitor and drive forward implementation. 
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(2) The DOLS regime be ripped up and the Government goes back to the drawing board to 

draft replacement provisions that are easy to understand and implement, and in keeping with 

the style and ethos of the Mental Capacity Act. 

(3) The Government works with regulators and the medical Royal Colleges to ensure the Act 

is given a higher profile in training, standard setting and inspections. 

(4) The Government increases the staff resources at the Court of Protection to speed up 

handling of non-controversial cases. 

(5) The Government reconsiders the provision of non-means tested legal aid to those who 

lack capacity, especially in cases of deprivation of liberty. 

(6) Local authorities use their discretionary powers to appoint Independent Mental Capacity 

Advocates more widely than is currently the case. 

(7) The Government addresses the poor levels of awareness and understanding of Lasting 

Powers of Attorney and advance decisions to refuse treatment among professionals in the 

health and social care sectors. 

(8) The Government review the criminal law provision for ill-treatment or neglect of a person 

lacking capacity to ensure that it is fit for purpose. 

The Committee also recommended that the House of Lords seek an update from the Government 

twelve months from now to find out what they have done in response to their key recommendations. 

A slight downside is that committee’s report does not support the view of reviewing and updating the 

code of practice with more detailed information from recent case law, (as suggested in BASW’s 

submission and those of many other organisations), as they do not think it has a great negative 

impact on the implementation of the MCA. Nonetheless, the report addresses the need of providing 

new updates, linked to developing case law by the steering group.  

 

Pressure upon resources in health and social care services often come down to the actual time that 

can be allowed for each service user/patient. BASW members inform us that the cost pressures 

placed upon services frequently translate in to having less and less time for direct case work. The 

effect this has upon complex cases is dramatic, noting that there have been a number of cases 

which have entered through the doors of the Court of Protection because competent professional 

practice and time in which to undertake the work to the required standards was not afforded. 

A repeated theme received by the committee when taking evidence is that that proper application of 

the Act requires a level not just of professional knowledge of its terms, but of commitment of  time to 

consideration of the individual under scrutiny. This is something that applies not just to the making 

of best interest decisions but also in relation to the application of the presumption of capacity and 

the conducting of capacity assessments. 

 

Local Authorities and the NHS are having to place more and more of their scarce resources into 

safeguarding, usually reacting to concerns and serious incidents.  It is vital in such circumstances 
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that the NHS and Local Authorities work closer together strategically and operationally with regards 

to adult safeguarding. 

 

When considering the evidence given about the role of NHS England, the Committee noted that the 

evidence itself, of concern in two ways. 

 “First, it demonstrates the extent to which the Act is intrinsically linked with safeguarding within 

NHS systems and structures. This is disconcerting in light of the evidence that we received about 

the imbalance between empowerment and paternalism in some health care settings. Second, the 

description provided is of structures rather than practice” (paragraph 150). 

We recommend that the ‘refresh’ of the NHS Mandate in 2014 include requirements explicitly 

connected to the implementation of the Mental Capacity Act, based on evidence of good practice 

gathered from Clinical Commissioning Groups. 

We further recommend that NHS England and ADASS take steps to ensure that the empowering 

ethos of the Mental Capacity Act is understood and given visibility within commissioning, even 

where this may appear to conflict with the safeguarding agenda.” 

BASW also shares the concern highlighted by the committee as to who has responsibility overall for 

the Act given The Government’s implementation programme ceased in April 2011. The committee 

concluded that no-one had specific or overall responsibility for it. 

“We recommend that overall responsibility for implementation of the Mental Capacity Act be given to 

a single independent body. This does not remove ultimate accountability for its successful 

implementation from Ministers, but it would locate within a single independent body the 

responsibility for oversight, co-ordination and monitoring of implementation activity across sectors, 

which is currently lacking. This new responsibility could be located within a new or an existing body’. 

“We recommend that the Government, and subsequently the independent oversight body, work with 

the Association of Directors of Adult Social Services and NHS England to encourage wider use of 

commissioning as a tool for ensuring compliance”. 

BASW, whilst reminding its members that as professionals they are at risk from disciplinary bodies if 

they do not follow procedures prescribed by the Mental Capacity Act, also calls upon employers, professional 

bodies and the health and social care regulator to make concerted efforts in providing the training and 

support for professionals carrying out such duties and responsibilities. 

 

 

The full text of the report can be viewed here: 

PDF version – http://www.publications.parliament.uk/pa/ld201314/ldselect/ldmentalcap/139/139.pdf 

 

http://www.publications.parliament.uk/pa/ld201314/ldselect/ldmentalcap/139/139.pdf
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HTML version – 

http://www.publications.parliament.uk/pa/ld201314/ldselect/ldmentalcap/139/13902.htm 

An Easy Read summary of the report can be viewed here: 

http://www.parliament.uk/documents/lords-committees/mental-capacity-act/mental-capacity-act-

2005-easyread.pdf 

 

Cheshire West - The Supreme Court Rules on What is a Deprivation of Liberty. 

 

The importance of the work required in embedding the MCA and DOLS into everyday practice was 

again highlighted by the Supreme Court’s decision 19th March 2014 in the commonly referred to 

‘Cheshire West’ case. 

 

The Supreme Court overturned the Court of Appeal in the cases of P (by the Official Solicitor) v 

Cheshire West and Chester Council, and P & Q (or MIG & MEG)(by the official Solicitor) v Surrey 

County Council [2014] UKSC 19. In what is the most far-reaching human rights case heard in the 

UK for a decade, the Supreme Court reversed the Cheshire West decision by 7 Justices to 0, and 

Surrey decision by 4 to 3. 

The cases rested on what is the proper test to be applied to determine where there is a deprivation 

of liberty when mentally incapacitated people are required to live in a place when they could not 

(and therefore did not) consent? These places could be hospitals or care homes, but in the three 

appeals before the Supreme Court they were an independent supported living placement, a unit for 

learning disabled young people and a foster home. 

 

If a person is deprived of their liberty, Article 5 of the European Convention is engaged and 

protections including periodic reviews of their detention are triggered. Where the statutory scheme 

applies, in hospitals and care homes, detained residents fall within the so-called DOLS (deprivation 

of liberty safeguards), an administrative procedure whereby people may be detained without the 

authority of a Court (albeit with the right of appeal to one). 

Lady Hale (with whom Lords Neuberger, Kerr and Sumption agreed) emphasised the universality of 

human rights: 

“In my view, it is axiomatic that people with disabilities, both mental and physical, have the same 

human rights as the rest of the human race. It may be that those rights have sometimes to be 

limited or restricted because of their disabilities, but the starting point should be the same as that for 

everyone else. This flows inexorable from the universal character of human rights, founded on the 

inherent dignity of all human beings, and is confirmed in the United Nations Convention on the 

Rights of Persons with Disabilities. Far from disability entitling the state to deny such people human 

rights, rather it places upon the state (and upon others) the duty to make reasonable 

accommodation to cater for the special needs of those with disabilities”. 

  

“Those rights include the right to physical liberty, which is guaranteed by article 5 of the European 

Convention. This is not a right to do or to go where one pleases. It is a more focused right, not to be 

deprived of that physical liberty. But, as it seems to me, what it means to be deprived of liberty must 

be the same for everyone, whether or not they have physical or mental disabilities. If it would be a 

http://www.publications.parliament.uk/pa/ld201314/ldselect/ldmentalcap/139/13902.htm
http://www.parliament.uk/documents/lords-committees/mental-capacity-act/mental-capacity-act-2005-easyread.pdf
http://www.parliament.uk/documents/lords-committees/mental-capacity-act/mental-capacity-act-2005-easyread.pdf
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deprivation of my liberty to be obliged to live in a particular place, subject to constant monitoring and 

control, only allowed out with close supervision, and unable to move away without permission even 

if such an opportunity became available, then it must also be a deprivation of the liberty of a  

 

disabled person. The fact that living arrangements are comfortable, and indeed make my life as 

enjoyable as it could possibly be, should make no difference. A gilded cage is still a cage”. 

 

Consequently, the “relative normality” of the placement, and the reason for the person being placed 

there were not relevant factors in determining whether the person was deprived of their liberty. The 

comparator informed by the Supreme Court’s decision was not another person with sim ilar 

disabilities, but an ordinary person without mental incapacity. Furthermore, the person’s compliance 

or lack of objection was also not relevant. 

This case should be seen as an affirmation of the principles of the Mental Capacity Act. 

Following on from the House of Lords Select Committee report, which included strong criticism as to 

the inadequacy of the protections afforded by the DOLS, it remains to be seen whether this 

judgment will ensure that those who have not fallen under the protection of the DoLS will now do so.  

As an outcome of the Cheshire West case it will hopefully enable BIAs, clinicians, social workers, 

IMCAs, legal advisers and Judges, as well as the people concerned and their families to identify 

when a deprivation of liberty is occurring. 

Both the House of Lords report and the Cheshire West case give ample testimony to what is core 

and essential to the role of social work, alongside many other care professionals, in advocating and 

upholding the human rights of vulnerable people particularly when a person’s capacity is impaired. 

BASW commends both the House of Lord’s report and the decision by the Supreme Court in the 

Cheshire West case. 

 

Cheshire West Full Judgment: http://supremecourt.uk/decided-

cases/docs/UKSC_2012_0068_Judgment.pdf 

 

http://supremecourt.uk/decided-cases/docs/UKSC_2012_0068_Judgment.pdf
http://supremecourt.uk/decided-cases/docs/UKSC_2012_0068_Judgment.pdf

