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The document collates the comments made by BASW to the consultation on the Care and Support 
Bill, Caring for Our Future http://careandsupportbill.dh.gov.uk/home/ 



Comments on the Care and Support Bill 

The questions are taken from the consultation documents and the BASW responses are written 

below each question 

Q1: Role of the local authority 

Do the opening clauses sufficiently reflect the local authority’s broader role and responsibilities 

towards the local community? 

BASW broadly welcomes the principles, although in common with others has significant concerns 

about the implications for implementation in a situation of 20% + cuts to council budgets. 

The concept of “well-being” is of course vague, although it is possible to work with someone to see 

what their own perception of well-being is. The principle of well-being – that society and 

Government should have as a principle “well-being” is important, because it is a much wider 

definition of the role of Government and the state than could be considered. For example the state 

could say that its role is limited to being a safety net, or to defending the state in wars. The concept 

of the state existing to promote well-being is important. It no doubt will open up some legal and 

other challenges when the action of local Government and others appears to not be promoting well-

being, but at least it defines the responsibility. 

 

Does the draft Bill clarify individual rights to care and support in a way that is helpful? 

It is right that there is a single consolidating piece of legislation and in broad terms BASW welcomes 

the proposals. The right to care and support has been very difficult to define because of the 

complexities of 32 different statutes and this legislation should simplify that. There are of course 

concerns about what that means to an individual in terms of resources, but it is an improvement on 

the present complexities 

The law for carers has always been separate to that for the people they care for. Is it helpful to 

include carers in all the main provisions of the draft Bill, alongside the people they care for, rather 

than place them in a separate group? 

It makes absolute sense that the rights for a carers assessment and rights to services are included in 

the legislation. At present the law is confusing and relates to multiple statutes and doesn’t include 

the right to receive services. The legislation will not solve the resourcing issues, but will improve 

knowledge and clarity regarding rights. 

Does the new well-being principle, and the approach to needs and outcomes through care and 

support planning, create the right focus on the person in the law? 

BASW support the principle of well-being and the focus on the responsibility for this being care and 

support planning – which should include not just social care. However BASW members report being 

under huge pressure to move very quickly on cases, with inadequate time for proper care planning. 

It is going to be very difficult to deliver on this, particularly at a time when so many people are 

experiencing the effects of the recession. 



Do the “portability” provisions balance correctly the intention to empower the citizen to move 

between areas with the processes which are necessary to make the system fair and workable? 

The principle has to be supported, however the implementation of this will be very difficult. Services 

and eligibility criteria differ and will continue to differ between localities and the fact that someone 

is moving may have an impact on assessed need. (For example accommodation may be more, or less 

suitable, people may be more or less isolated). This isn’t going to be a panacea, but at least it 

establishes some principles in law. 

Providing information and advice 

Providing information and advice should be enshrined in law and therefore this is welcomed. 

Information and advice however needs to be accessible and should not only consist of information 

on web sites. Information often needs discussion and advice certainly often needs to be interactive. 

The need to have human beings who can talk in an informed and sensitive way to the public must be 

recognised. 

One of the stated aims of the reform of social care law is that "it will provide clarity on the role of 

local authorities and support best practice through new regulations and guidance." Elsewhere 

reference is made to guidance being statutory, although it is not clear whether there will some 

guidance that is not statutory. It is recognised that the task of providing statutory guidance is going 

to be challenging, particularly in relation to the eligibility framework. The introduction of guidance 

on best practice is very welcome, because it means that our members who work for some of the less 

exemplary local authorities will be able to refer to this to lobby for improvements. However with the 

'lighter touch' regime of the current administration, there is much less information about the extent 

to which each local authority is achieving good practice than there used to be when LAs were being.  

inspected against targets. It is proposed that there is a need to develop a very visible means of LAs 

demonstrating the extent to which good practice is being achieved, and a process by which reported 

achievement can be scrutinised. Commitment to some form of independent scrutiny is particularly 

important, the detail of which can be explored in the next phase of engagement. 

Consultation questions Care and Support Bill in relation to Powers of Entry 

Question 1: Do you agree that there is a gap in the proposed legislative framework for people with 

mental capacity, which this power would address?  

There is a gap in the proposed legislative framework.  

The AEA “Consultation paper on the need for powers of entry and intervention in Adult 

Safeguarding” makes an important point about this issue and states “There may be gaps where the 

options for response are not acceptable, either because they are not practically achievable or 

because they breach human rights.....” 

Current legislative provision for powers of entry are in respect of life and limb danger, assessments 

under the mental health act, child safeguarding and mental incapacity. In addition there are 

provisions relating to the investigation of crime. 



In anything other than immediate life and limb danger “can you smell gas?” scenarios, current 

provisions require a formal process to obtain a warrant via a Court. 

In respect of people with a mental disorder: 

• Part IX MH Act 1983 outlines offences against persons with a mental disorder which can be 

investigated. These include ill treatment. Richard Jones suggests that the person does not need to be 

receiving treatment; they could suffering or appearing to be suffering mental disorder and could be 

living in their own home or with friends or relatives. (See R Jones MH Act Manual 14th Edition) 

• Sexual Offences Act 2003 created offences against persons with a mental disorder impeding 

choice and made specific offences relating to care workers. 

• Indictable offences qualify for application for a warrant to enter premises under PACE 1984. 

These provisions focus upon investigation of a crime and would be reliant upon witness or victim 

evidence. 

 

Question 2: What are your views on the proposal that there should be a new power of entry, enabling 

the local authority to speak to someone with mental capacity who they think could be at risk of 

abuse and neglect, if a third party prevents them from doing so?  

 

The decision about whether to try to close the gap in the proposed legislative framework with 

another power of entry has to be made when we are clear about the social and moral implications.  

Some professionals are concerned that adult safeguarding is already out of control and becoming an 

industry. A new power of entry could have a negative impact as another element of a defensive and 

paternalistic safeguarding culture. 

We have to guard against further infringement of adult liberties. 

Engaging with difficult families is part of the professional role of the social worker and other 

professionals. A new power of entry must not be seen as a reason not to make intensive efforts to 

work with families and should not erode professional, competent practice.  

There is a risk that a new power could be misused as a 'lazy' approach to often complex situations. 

 

It is difficult to justify not legislating for a power of entry where there is concern that a person could 

be at significant risk and the Safeguarding authorities have not been able to undertake their duties 

to investigate and assess.  

How much clear evidence do we have about the impact of the absence of powers of entry? 

 



A new power of entry should not be presented as the final missing link for safeguarding concerns.  

It should be a tool to use rarely in very few scenarios and would not prevent all adults suffering 

abuse.   

In what circumstances have the new powers in Scotland bridged the gap? 

The Scottish considered that additional powers were appropriate and these were included in the 

Adult Support and Protection Act 2007. This despite the concerns of various disability groups who 

lobbied Parliament on the risks as they saw it of what these additional powers could mean to the 

freedom of individuals and their right to live in the manner of their choice. 

These additional powers were to allow the local authorities to apply to the local Sheriff Court for 

either an Assessment Order, a Removal Order or a Banning Order. This was to ensure that access 

could be sought to an adult at risk where say a relative was resisting this. It also means that a person 

at risk can be removed or a perpetrator can be forced to leave. The underpinning policy intention of 

the Act is that any actions should be most supportive and least restrictive. There is also provision, 

again on application to court, to override an individual’s wishes if it can be shown that they have 

been unduly pressurised an individual into not giving consent to intervention. 

So what has been the experience so far since the Act was introduced in 2009? Up to July 2011-(the 

last collated figures across Scotland) there were 4 Assessment Orders, 5 Removal Orders and 48 

Banning Orders. However during the first 6 months of the legislation there was an almost 100% 

increase in referrals. Despite this dramatic increase, the outcomes in terms of orders taken bears out 

what we thought would be the case, that these are the orders of last resort and are taken very 

sparingly. It should also be noted that the Act is fully Human Rights compliant and should reassure 

other parts of the UK that the powers are not draconian.  

The experience thus far is that the 2007 legislation has been a success as there is a greater 

awareness of the need to protect vulnerable adults and, even with a relatively low level of formal 

interventions, a significant number of people  have had appropriate actions taken which would not 

have been the case without the legislation. 

Is the Care and Support Bill the appropriate place for such powers?  

Question 3 (for care and support professionals working in adult safeguarding): How many times in 

the last 12 months, have you been aware of a situation where, had this power existed, it would have 

been appropriate to use it? What were the circumstances? 

No information collected in respect of this question 

 

Question 4: What safeguards would we need to ensure local authorities use such a power effectively 

and appropriately?  

For example, would the following provide adequate safeguards?  



• A warrant would be applied for from a Circuit Judge (e.g. a nominated judge of the Court of 

Protection).  

• The local authority would present the court with evidence of the need for the warrant.  

• The local authority would ensure that there is a process by which the occupiers of the 

premises understand that they can complain about the way in which a power has been used. The 

local authority would have to verbally inform the affected persons how they might access that 

process  

A power of entry should be granted by a magistrate upon the evidence from relevant professionals 

that there are significant concerns and that all reasonable efforts have been made to resolve the 

situation – i.e. that the warrant application is the last resort. The evidence should demonstrate 

collaboration between agencies such as Local Authorities, Police, Health and where possible the 

views of the individual’s family and friends. There should be clear standards set out for the minimum 

evidence required to ensure that the application is not being made in lieu of commitment to 

professional interventions. 

There is a great deal of expertise within the social work profession in the implementation of similar 

provisions within roles such as BIA and AMHP. 

Question 5: Do you have any other comments? 

Other issues 

One of the stated aims of the reform of social care law is that "it will provide clarity on the role of 

local authorities and support best practice through new regulations and guidance." Elsewhere 

reference is made to guidance being statutory, although it is not clear to me whether there will 

some guidance that is not statutory. It is recognised that the task of providing statutory guidance is 

going to be challenging, particularly in relation to the eligibility framework. 

Need to consider whether and how to develop a very visible means of LAs demonstrating the extent 

to which good practice is being achieved, and a process by which reported achievement can be 

scrutinised. Commitment to some form of independent scrutiny is particularly important, the detail 

of which can be explored in the next phase of engagement. 


