
nyone adopting a child in the UK
has to undergo a thorough
process to assess their suitability
and adoption agencies are
regulated by Ofsted. Couples

looking to conceive a child through fertility
treatment are also assessed for their suitability,
though less rigorously and fertility clinics are
regulated by the Human Fertilisation and
Embryology Authority (HFEA). But when it
comes to surrogacy – where a woman carries
and gives birth to a baby for others – it’s pretty
much the ‘Wild West’ as far as regulation goes.

According to BASW’s Project Group on
Assisted Reproduction (Progar), it’s a vacuum
in which surrogates can face exploitation,
parents can be storing up trouble for the future
and the rights of children are being ignored.

Progar member Andy Elvin, who is also Chief
Executive Officer of Children and Families

Across Borders, says: “The reason Progar exists
is that there was a recognition that all forms of
medically-assisted alternative family creation
developed since the 1990s through the HFEA
have largely involved medics and lawyers.
Missing almost entirely is the voice of the
child.”

Commercial surrogacy is illegal in the UK and
increasing numbers of people are going to
countries in which it is legalised, such as the
USA, Georgia and India where surrogates are
more readily available. According to estimates,
overseas surrogacy has grown to such an extent
that about ten times more children are brought
into Britain this way than through inter-country
adoption – around 1,000 a year currently.

Families Through Surrogacy has reported a
180% increase in UK parents seeking help from
12 major overseas surrogacy clinics over the last
three years.

Progar believes it is time regulation for
surrogacy caught up with that guiding adoption
to ensure all involved are protected from
exploitation and human rights abuses.

“If you want to adopt from overseas you have
to go through a long, exacting process,” says Mr
Elvin. “You are checked thoroughly. If you are
going to get a child by surrogacy overseas there
are no checks. There is nothing. The argument
from the pro-surrogacy side is you don’t check
people who have children the regular way. This
isn’t adoption, they argue, which is carefully
regulated, because generally at least one parent
is the birth parent. Whilst this is true and I
would not argue for an adoption style system
for surrogacy, somewhere between adoption
and no oversight lies the answer to this.”

Mr Elvin believes the science behind
surrogacy – and the commercial aspect – has
been allowed to blind other considerations:
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Ms Gamble believes legalising commercial
surrogacy in the UK would make it safer and
reduce the danger of exploitation.

“The reality of what drives people abroad is
that it is easier to find a surrogate. In the US
they have a very well established system and
lots of protection for everybody. The surrogates
and the parents have independent legal advice,
they go through a screening process and it feels
a very equal relationship between parents and
surrogate.

“In India it is a very different environment.
The relationship is between the surrogate and
the clinic rather than the surrogate and the
commissioning parents. There has been
concern about the way things are working in
India. Giving the levels of poverty, women may
be doing this without properly understanding
what they are doing and not getting proper
support.”

Mr Elvin also highlights concern over
surrogate ‘factories’ in countries like Georgia
and overseas agencies advertising women
online ‘who love being pregnant’. 

“I wonder how much of the fee is going to
them. What choices do they have? Are rich
westerners renting out the bodies of poor
Eastern European women?”

Eric Blyth, fellow Progar member and
Professor of Social Work at the University of
Huddersfield, says these are ethical issues that
need to be addressed.

“I think there is a point that shouldn’t be
crossed with the commodification of children.
There is a fine line between paying a surrogate a
lot of money and buying a child. What is being
paid for is the production of the baby. It is clear
any payment is for the delivery of the baby.”

UK-based surrogates are allowed to receive
payment for “reasonable expenses”, but it is not
permitted for their services to be advertised
through profit-making third parties.

Professor Blyth says greater discussion is
needed over what constitutes “reasonable
expenses” since none has ever taken place. 

Central to the whole surrogacy debate are the
rights of the child and in particular their right
to know about their origins.

Mr Elvin adds: “The child who has been
adopted has an absolute right to discover their
origins as an adult. The people they are made

from. That is not the case in surrogacy. You are
not necessarily going to have any information
on the person who you were conceived and
carried by.”

This is particularly true in countries where
clinics providing surrogacy services are not
required to keep robust and transparent records
that can be later accessed and where egg
donors as well as surrogates are routinely used,
making tracing that much harder.

Mr Elvin adds: “There is something about
what we have learned the hard way from
adoption in relation to children that we have
missed here. A lot of surrogate children may be
very angry about their inability to access
information about their origins.”

Julia Feast, Policy, Research and Development
Consultant with the British Association for
Adoption and Fostering, says the fundamental
question is: “Do we believe a child has the right

to know their origins? If we believe that, how
do we make the child aware about their
biological and genetic heritage so they can
make informed decisions about their lives?”

According to Progar, social workers have the
most expertise in this area and should therefore
be at the centre of the process.

Dr Crawshaw adds: “Social workers are the
professionals with arguably the greatest
experience in child welfare matters. To date, the
dominant voices in debates about surrogacy
have been from doctors, lawyers, ethicists,
brokers and commissioning parents. Social
work needs to assert its expertise and
contribution to domestic and international
research, policy and legislation to ensure a
better understanding and management of the
risks and benefits of surrogacy as they relate to
the interests of children and families.”

There are signs that the Government is
listening to such concerns. A cross-
departmental committee has been established at
Westminster and meets regularly to discuss the
issues. Tighter regulation may well be on the
way. If so, it’s vital that social workers are
at the forefront helping to shape it.
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“From a medical point of view it is ‘we can do
this, isn’t it exciting?’ That may make some
adults happy but decisions are being taken for
children who are voiceless. We need to
rebalance the perceived rights of adults to
parent with the actual rights of children.”

High profile cases that have caught headlines
in recent years underline the danger inherent in
lack of regulation. Perhaps most shocking was
that of an Australian couple who paid a Russian
surrogate nearly £5,000 for a baby boy in 2005
they then sexually abused from the age of two
and made available for abuse by others in an
international paedophile network. 

“The worst has already happened,” says Mr
Elvin. “A paedophile accessed a child through
surrogacy. It could be happening here now. We
would never know.”

To procure a baby through overseas
surrogacy, UK citizens must obtain a passport
to bring the child back into the country. UK law
establishes the woman who gave birth to the
child as the child’s legal mother and, if married,
their husband the legal father. As a result,
commissioning parents must obtain a Parental
Order through the courts if they want
parenting rights to be transferred to them, but
statistics show only about a tenth do so. Why
this is the case is unclear, but Progar believes
it’s a lost safeguarding opportunity.

“Obtaining a passport for a surrogate child
could be legally tied to applying for a Parental
Order,” says Dr Marilyn Crawshaw, Chair of
Progar and Honorary Fellow at the University
of York.

“If they did that judges could be encouraged
to appoint a CAFCASS guardian to do at least
a light touch assessment so someone
somewhere has looked at this arrangement to
see if it is okay.”

As well as offering some safeguards for the
child, stricter control would also provide
protection for both commissioning parents and
the surrogate, stressed Dr Crawshaw. In another
recent case, a surrogate mother was left with
twins after the commissioning parents divorced
and decided they did not want the children.
Last month, a woman from Plymouth was
convicted of fraud after taking money from
several commissioning couples, feigning
pregnancy and then claiming a miscarriage.

Leading UK fertility lawyer Natalie Gamble
believes it would be better for all involved if the
legal process started much earlier.

“The only legal process that exists is post
birth. You can then apply to get a Parental
Order but it happens too far down the line. We
would like to see some regulation of the
services that are provided in the UK and a
better framework at the start so people go into
it with much more clarity. Very similar to the
way things work for egg donation where
fertility clinics are highly regulated in terms of
giving information to parents.”

THE WORST HAS ALREADY HAPPENED.
A PAEDOPHILE ACCESSED A CHILD
THROUGH SURROGACY. IT COULD BE
HAPPENING HERE NOW. WE WOULD
NEVER KNOW

PSW

To read more about international surrogacy go
to ‘knowledge and publications’ on BASW’s
website and search under ‘surrogacy’
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