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A career on

Hundreds of social workers have now faced the conduct machines of one of the
UK’s regulators and BASW’s Advice and Representation Service has supported
many of them through the process. Offering an insight into the regulatory process
and the experience of facing a conduct charge and supporting a social worker in
this position, A&R officer John Heath draws on the case of a manager whose
conduct was the subject of a GSCC hearing, with her reputation squarely on the line.

was first allocated to X’s case
after she was alleged to have been
vexatious and malicious in her
conduct towards a locum social
worker. At the time of the

allegations X was a senior practitioner with line
management responsibility for two social
workers in an allied healthcare team to a
hospital NHS trust. 

X had cause to terminate a locum social
worker’s contract with his agency due to
concerns she held about his social work
practice, especially concerning the upkeep of his
case records and his refusal to accept
management directions. This social worker then
took the NHS trust to an employment tribunal
where he represented himself. X was a party to
the case which the social worker won despite a
number of discrepancies in the Judge’s final
report – inconsistencies and errors I later
highlighted in X’s conduct hearing.

This gave the social worker ammunition to
make a formal complaint to the General Social
Care Council (GSCC). X was notified in
October 2009 that she was going to be taken
through the GSCC conduct process as a result
of various allegations made by the complainant.
These centred on these issues: 
(a) She had deliberately excluded him from

applying for a permanent social work
position by failing to inform him promptly
about a vacancy. 

(b) She dismissed him.
(c) She decided to dismiss him without first

following any fair procedure.
(d) In dismissing him she purported to rely on

performance issues which were unfounded.
(e) She provided a poor reference for him which

was over critical, inaccurate and made
without proper investigation into his
performance.

The GSCC was therefore alleging that X’s
conduct amounted to unprofessional, unfair
and malicious behaviour towards a colleague.

Initially the case looked bad for X because
the employment tribunal (ET) had found
against her and had made a number of
criticisms about her conduct in relation to the
social worker. By her own admission she
performed badly on the witness stand and was
ill prepared for the cross examination – which
was conducted by the social worker himself.

Investigation
It was my duty to advise and represent X and
begin my own investigation into the allegations
made which, if found proven, would inevitably
result in the end of her career. What I
uncovered amazed and concerned me equally in
a number of ways as what was clear early on in
my investigation was that X was innocent of

the allegations against her. 
It is important to first state that GSCC

investigators had taken the ET Findings of Fact
as sufficient evidence to begin conduct
proceedings but had failed to investigate X’s
written response to the GSCC investigation. As
such they concentrated too heavily on one
specific report rather than looking at all the
evidence available. Responding to this, I
proceeded to gather significant information
from key witnesses who had not been called to
the ET. I also looked at a large cross section of
the social worker’s casework records and
carefully scrutinised his contract of
employment as a locum social worker. This
process uncovered the following information:
1. There were a number of anomalies in the

Findings of Fact of the ET final report,
including a reference to the social worker’s
poor record keeping and how this breached
the GSCC’s codes of conduct for employees
and the NHS trust’s protocols. Despite this,
he was described in another part of the report
as ‘committed’ and ‘fastidious’.

2. The key witnesses – a team administrator
and a welfare benefits worker – could refute
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INVESTIGATORS HAD TAKEN THE
EMPLOYMENT TRIBUNAL FINDINGS AS
SUFFICIENT TO BEGIN CONDUCT
PROCEEDINGS BUT FAILED TO INVESTIGATE
X’S WRITTEN RESPONSE TO THE GSCC
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suddenly decided to terminate the social
worker’s contract. X told the committee that
she had sought the advice of her HR manager
and that matters had rapidly escalated through
the final month of the social worker’s contract.
There was sufficient evidence to support this
and the committee accepted this disclosure.

On the third day of the hearing I cross
examined X directly. Being ‘in the dock’ was an
intensely emotional and traumatic experience
for her but with support and patience she gave
compelling evidence and, along with the two
other witnesses, offered the conduct committee
serious food for thought

Not proven
The final afternoon session featured closing
statements from the GSCC barrister and from
myself as X’s representative. The committee
then retired for over two hours of
deliberations. This length of time is not
unusual because it is incumbent upon the
regulator to ensure they can justify whatever
decision they might make.

In the event the decision was ‘Case Not
Proven’ which effectively meant that X was
acquitted of any wrongdoing and was able to
continue her career free of any findings of
wrongdoing or misconduct. Some observers
may feel this verdict leaves a trace of doubt
about the committee’s conclusion – ‘not
proven’ as opposed to ‘not guilty’ – but this
isn’t a fair reflection on this outcome. The case
brought by the GSCC was for ‘unprofessional
conduct and behaviour’ but in the event there
was no real evidence to support their case.
Although similarly adversarial in nature,
GSCC committees don’t work in the same
way as criminal courts as rather than having to
find someone culpable ‘beyond all reasonable
doubt’ the bar is set a little lower so that guilt
or innocence is on ‘the balance of
probabilities’. It could be argued that this is
why more social workers are found guilty of
misconduct then would be the case in a
criminal court. 

It may sound self-serving but I believe that
without BASW’s Advice and Representation
Service it is unlikely that X would have been
acquitted. Professionally, I am relieved that X
has been cleared. No social worker should be
taken through the conduct process without the
chance to be professionally represented but
unless those subject to a conduct process are
members of BASW or a trade union – or can
afford the fees for solicitors and 
barristers – that is a real risk. 

that any judgement of the committee should be
based on essential witnesses not previously
called. The committee was further invited to
consider fairness and proportionality. I
submitted that the findings of the ET reflected
a “different perspective” and the judgement
was particularly damning to X, despite the fact I
had taken statements from two witnesses who
were prepared to give robust evidence in X’s
defence. 

In response, the committee did express
concern that the function of the employment
tribunal had been to determine other matters,
albeit that these still concerned the registrant
and claimant. The committee therefore
considered that it would be inappropriate to
use the findings from the ET as conclusive
evidence in favour of the social worker for the
purposes of X’s conduct hearing. This was an
important decision because it then meant I
could call witnesses who had not been called to
the ET; witnesses who would give a different
perspective to the social worker’s allegations.

Concluded
Having been scheduled for five days the hearing
eventually concluded after just three. During
the second afternoon session I gave my
opening address and then proceeded to cross
examine relevant witnesses in support of X’s
case. The GSCC barrister had her turn in cross
examining them too but the fact they remained
consistent and steadfast in their testimony
undoubtedly had a significant impact on the
committee’s decisions. 

During two hours of questioning, the GSCC
barrister asked X why she hadn’t made her
concerns more explicit during her two
supervision sessions with the social worker in
the last three months of his employment. X
replied that she had no experienced social work
manager to turn to for advice and support and

had to rely on her HR manager. X also said
she had felt intimidated by the social
worker as he was resistant to being
managed and
challenged her
decisions.

The GSCC
barrister
endeavoured to

minimise the
concerns expressed
by X but in the end
was overruled by the
committee who
were satisfied with
the explanations
she provided. The
barrister also asked
why X had

the social worker’s allegations but they had
not been called as witnesses before the ET.

3. The social worker’s contract of employment
stated under ‘termination’ that his contract
could be ended if the contractor held
reasonable concerns about his work.

4. The social worker’s casework records were
handwritten and were ineligible for the most
part. He also failed to process important
work in a timely and fastidious manner.

All of these factors should have been discovered
by the GSCC investigators but weren’t, so we
became locked into a process where there was
no room for review or reconsideration of the
case until the final hearing. It should be
clarified that X rightly denied all of the charges
and the burden for proof then fell upon the
GSCC.

As the allocated case worker I attended three
pre-hearing reviews. Complex legal arguments
were put forward, such as X being a witness
and not a party to the ET and therefore having
no power to control which witnesses were
called to give evidence. I expressed concern
about the decision reached by the ET and
indicated that I wished to call witnesses of fact
to give evidence in support of X, some of whom
had given evidence to the ET and some of
whom had not.

If the GSCC decided that the ET’s findings
fell within their Rule 11(5) then it would not be
possible for X to contest the findings of the
tribunal by calling witnesses to give evidence on
the same issues which had previously been
determined. This would have been catastrophic
to X’s defence as she would have been
presumed guilty. A third pre-hearing review was
arranged to determine all the legal arguments.

As her representative, I submitted that I had
seen substantive evidence detailing matters
such as record keeping and further material
which provided X with good reason to
terminate the employment of the
social worker. This was important
because, of course, this had been the
subject matter of the ET, yet this
material had not been previously

disclosed. I further
submitted that
additional specific
instances – namely the
social worker’s failure to
process a benefits claim for a
terminally ill patient for a
number of months – would in
fact offer sufficient evidence to
place him before the conduct
committee.

The committee was invited
to consider that a ‘fair
hearing‘ was paramount and
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