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and in the majority of circumstances, this will mean that your personal data 
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Please mark an X in one box below that best describes you as a respondent 

 
Children and/or Young 
People's Organisation  

Parent 
 
Local 
Authority 

 
Children's Workforce 

 
Young 
Person 

X Other 

 

 

Please Specify: BASW is the UK professional association for social work, 

led by and accountable to a growing population of approximately 14,000 

social worker members.  Our members work in frontline, management, 
research and academic positions in all social work settings across the UK.  
BASW members share a collective commitment to those values and 

principles that will secure the best possible outcomes for children and 
young people, adults, families and communities.  

 
 



Under the new legislation, the function of the Children's Commissioner will be 
to promote and protect the rights of all children and so will encompass those 
children who fall under the CRD's current remit.  The legislation will specify 
that, in discharging his or her functions, the Children's Commissioner should 
have particular regard to the children and young people who are currently 
covered by the CRD's remit (see annex 1).  While we recognise that there are 
other children and young people who are vulnerable for a variety of reasons, 
what defines and distinguishes the groups we are intending to identify 
separately in legislation, is the fact that they do not have a parent or guardian 
to whom they have regular access, who can advocate on their behalf.  

Q1) Do you agree with the proposals to ensure that the functions of 
the Children's Rights Director continue to be provided for in 
legislation'? 

X Yes 
 
No 

 
Not Sure 

 

 

Comments: Yes, these functions must continue to be provided for in 
legislation.  We think that the Children’s Rights Director has played a 
fundamental role in evaluating residential services provided to children in the 
care of the local authority.  Roger Morgan has exercised this role 
authoritatively and also demonstrated a clear commitment to upholding the 
rights of children.  We are not clear at this stage, how the role of the CRD 
will be incorporated within the OCCE in terms of convergence.  What must 
not be allowed to happen is for this role to become diluted; we are very 
aware that government departments are under great pressure to make 
savings due to the current economic situation.  However, this should not be 
done at the expense of serving the needs of the most vulnerable children.  
We certainly do not believe that this was Dr John Dunford’s intention in his 
independent review.  We hope that the amalgamation of the role of the CRD 
with the OCCE will strengthen the role given that the declared intention of 
the Government is to create a rights based OCCE which BASW fully 
endorses.  We also expect a strong correlation between the functions of the 
CRD role and the Chief Social Worker due to take up office at the end of 
2012.  Finally, in order to improve the situation of children in this country who 
are vulnerable, the OCCE needs to have a good grasp of research so that it 
can focus its attention accordingly.  For example, there is a recognition that 
young people over the age of 12 years often do not get a satisfactory service 
from statutory providers if they are in need.  This group of young people are 
often ostracised and labelled and not viewed as the vulnerable group that 
they are. 

 

 

 

 



 

 

 

 

 

John Dunford did not comment on the title of the Children's Commissioner, 
but stakeholders have queried whether the title ‘Children's Commissioner' 
resonates with young people.  We are interested in your views on this point. 

Q2) Should the Children's Commissioner's title be amended to ‘The 
Children's and Young People's Commissioner', so that it more 
clearly covers the full age range? 

x Yes 
 
No 

 
Not Sure 

 

 

Comments: If that is what children and young people say that they want then 
yes as they must be able to relate to the OCCE.  We would also like to see 
the word ‘Rights’ inserted into the title as this was the glaring omission and 
great weakness of the role when first created under the Children Act 2004.  
Given that the review and the Government’s acceptance of John Dunford’s 
recommendations in principle signal a clear statement of intent to put this 
right, why not make it clear to the world at large that England now has a 
Children (and Young People’s) Rights Commissioner which does what it 
says on the tin.  It is also important to avoid confusion between the roles of a 
Children’s Commissioner in England and Children’s Commissioners in local 
authorities which is essentially about procuring services. 

 

John Dunford's report said that ‘corporation sole' status had led to a weakness 
in the strategic planning of the Commissioner and a detachment between the 
Commissioner and the Office.  The report highlighted the fact that the existing 
and former Children's Commissioners both felt that corporation sole status 
had left them feeling isolated. The report argued that the Children's 
Commissioner should be indivisible from the OCCE and be responsible for all 
of the OCCE's functions and for how the office operates. For the reasons 
above, he concluded that the Children's commissioner should not have 
corporation sole status. 
 
We have examined the possibility of models other than ‘corporation sole' - 
such as a ‘body corporate' - but are not convinced that they represent a 
preferable model for the new OCCE.  We believe that we can address the 
weaknesses that John Dunford identified through other changes that will be 



introduced, in particular the proposal to appoint an advisory board to provide 
support and challenge to the Children's Commissioner.  The advantages of 
giving the Commissioner ‘corporation sole' status, supported by an advisory 
board, are that: he or she will have full responsibility for the objectives and 
operation of the OCCE; and it allows arrangements to be made legally for the 
office and role to continue in the event of the Commissioner being unable to 
continue to carry out his or her functions. 

 

Q3) Do you agree with the proposal to create the new OCCE as a 
corporation sole, supported by an advisory board? 

  
Yes 

 
No X Not Sure 

 

 

Comments: What BASW would like to see is the realisation of John 
Dunford’s proposals to give the role of Children’s Commissioner the power 
and authority she/he needs to promote children’s rights i.e.  

 the powers of the Children’s Commissioner should be permissive 
rather than prescriptive, giving the Children’s Commissioner 
maximum flexibility to determine how best to use his or her powers to 
achieve the OCCE’s objectives. 

 the Children’s Commissioner should be more visibly independent from 
Government, with Parliament playing a greater role in the 
appointment of the Children’s Commissioner and monitoring the 
OCCE’s impact. 

It is essential that the above are upheld in order for the Children’s 
Commissioner to be fully empowered to carry out their role and have the 
confidence of the children and young people they are there to represent. 

 

John Dunford reviewed the existing powers of the Children's Commissioner 
(including whether there was a case for him or her to be given additional 
powers); as well as the requirements that were placed on the Children's 
Commissioner.  In general, he felt that the Children's Commissioner already 
had sufficient powers, but argued that a new power should be included in the 
legislation - to allow the Children's Commissioner to carry out assessments of 
the impact on children of new policies and proposed legislation.  

We do not intend to deviate in substance from the recommendations in this 
area that were included in John Dunford's report.  The statutory powers that 
we are therefore proposing the Children's Commissioner should have are the 
powers to:  

 investigate cases of individual children where the case has wider 
significance for the rights of children; 
  

 carry out inquiries on issues that have wider significance for the rights 
of children; and 



  carry out assessments on the impact of new policies and legislation on 
the rights of children in relation to the UNCRC. 

We are considering whether it is necessary to specify separately in the new 
legislation that the Children's Commissioner has the power to: undertake 
research on issues relating to children's rights; and monitor the effectiveness 
of complaints and advocacy services as they relate to children and young 
people, or whether these activities are already encompassed by the powers 
set out above.  It is not intended to dilute the Children's Commissioner's 
existing powers. Our aim is to avoid adopting details from the existing 
legislation that do not need to be specified in the new legislation. 

Q4 a) Do you agree that the powers proposed for the new Children's 
Commissioner are the right ones? 

X Yes 
 
No 

 
Not Sure 

 

 

Comments: BASW agrees with John Dunford’s recommendation for the 
Children’s Commissioner to in effect, carry out impact assessments of new 
policies and proposed legislation in respect of children as we certainly put 
this argument forward in our oral evidence session to the inquiry.  Any 
deficits flagged up in impact assessments would then need to be followed up 
with remedial action plans.  Ideally, England needs to follow the example 
being set by the Welsh Assembly Government to ensure that the rights of 
children are upheld through the Rights of Children and Young Persons 

(Wales) Measure 2011.   

 

Limiting investigations and inquiries to matters that have wider significance for 
children's rights was recognised by John Dunford as an important safeguard, 
designed to ensure that the OCCE does not become bogged down in dealing 
with individual casework.  We support this view that the OCCE's role should 
be strategic.  We also support his view that the OCCE should not duplicate 
the work undertaken by existing complaints and advocacy services for 
children and young people.  At the same time, John Dunford recognised that 
the CRD did carry out a form of casework in support of individual children and 
young people within his remit, where there may not be issues of wider 
significance. This role has involved different responses according to the 
circumstances of the case  - for example, ascertaining children's wishes and 
feelings; advising children and professionals; challenging, or recommending 
the ‘freezing' of decisions; and referring cases for review and response to the 
relevant Director of Children's Services or other bodies.  John Dunford felt this 
function should continue to be allowable.  



We are proposing, therefore, to design the legislation in a way that allows the 
OCCE to carry out a similar role to the CRD in respect of individual cases, but 
only in relation to children who fall under the CRD's current remit.  As at 
present, the power would not enable the OCCE to appeal decisions or to 
determine the outcome of individual cases. The current role of the Children's 
Commissioner in carrying out investigations of individual cases would 
continue, but only where there are wider implications for children's rights 

 

 

Q4 b) Do you agree that the Children's Commissioner should be able to 
undertake a limited form of casework for children who fall under 
the CRD's remit? 

X Yes 
 
No 

 
Not Sure 

 

 

Comments: Yes, we do think that the Children’s Commissioner should be 
able to undertake a limited form of casework for children in line with the 
casework currently carried out by the CRD.  The consultation refers to taking 
care not to duplicate the work undertaken by existing complaints and 
advocacy services for children and young people.  Whilst we agree with this 
point, we also think that the Children’s Commissioner needs to be satisfied 
that in each local authority children who are looked after are well served by 
robust quality services and these are more likely to be at risk given the 
economic situation.  We would also like to see effective liaison between the 
OCCE, Ofsted, the Chief Social Worker and Independent Reviewing Officers 
in respect of data being made available about complaints made by young 
people against local authorities. 

 

When considering what duties/requirements should be placed on the 
Children's Commissioner, John Dunford was clear that the purpose of 
imposing duties was not to try to dictate the way in which the Commissioner 
carried out his or her role.  Rather, it was to ensure that the Children's 
Commissioner is more accountable to Parliament for the impact the OCCE 
has in promoting and protecting children's rights; and to ensure financial 
propriety.  On that basis, the duties we want the legislation to place on the 
Children's Commissioner would be:  

 a duty to submit an annual report to Parliament each year, which 
includes: a report on action the OCCE has taken to implement the 
activities set out in its business plan; recommendations made in light of 
these activities to better promote and protect children's rights; work 
done specifically in relation to those groups to which the Commissioner 
is to have particular regard; and a budget statement/annual accounts to 



demonstrate how funding has been used; and 
  

 a requirement to have an advisory board that provides support and 
challenge to the Children's Commissioner. The advisory board will be 
‘Paris Principles' compliant.  In relation to the advisory board, 
compliance means that its constitution and membership is consistent 
with Paris Principles. This will ensure that all key interests are 
represented on the board and that it is sufficiently independent.  

 We are intending to replicate the existing provisions in the Children Act 2004, 
which require the Children's Commissioner in the exercise of his or her 
functions to:  

 take steps to make children aware of his/her role and how they can 
communicate with him/her; 
  

 seek out and report on the views of children, especially children who do 
not have other adequate means of making their views known. 

Q5) Do you agree that the duties and requirements set out above are 
the right ones for the new Children's Commissioner? 

X Yes 
 
No 

 
Not Sure 

 

 

Comments: Yes, but we also take note of the comment made in 6.3 about 
the Children’s Commissioner being involved in reporting to the UN 
Committee on progress in England for the five-yearly scrutiny of the UK’s 
implementation of the UNCRC.  (We would also expect the Children’s 
Commissioner to work in close liaison with CRAE given that they produce an 
annual report on the State of Children’s Rights in England which is an 
excellent resource in terms of assessing how effective we are in upholding 
the rights of children). This is the acid test for England of how well it is faring 
or not in promoting the rights of its children.  Sadly, there are many 
challenges for our country to overcome in respect of our treatment of 
children in custody, the use of restraint, children subject to immigration 
controls who may be seeking asylum and/or have been trafficked into the 
country, the chastisement of children and the list goes on.  BASW is 
committed to a more progressive approach in the treatment of our children 
which we believe will have greater benefits to society at large in terms of 
making a positive investment in the future lives of this country.  This would 
also enable other countries to learn from us rather than deride us for our lack 
of child -centredness resulting in poorer outcomes for children.  
 

 

The appointment of the Children's Commissioner will be in line with the 
general principles for all public appointments.  Within these arrangements, we 
want to ensure that Parliament (most likely through the relevant Select 
Committees) has an opportunity to contribute at important stages of the 



process.  We will work with parliamentary clerks to develop a process that 
involves:  

 an opportunity for parliamentarians to consider and comment on the job 
description for the post of Children's Commissioner, prior to it being 
advertised;   
  

 an opportunity for parliamentarians to make recommendations on one 
or more candidates at the pre-appointment stage; and 
  

 an opportunity for parliamentarians to raise any concerns directly with 
the relevant Secretary of State if he or she chose not to accept their 
recommendations. 

 

 

Q6) Do you agree with our proposals for the appointment of the 
Children's Commissioner? 

X Yes 
 
No 

 
Not Sure 

 

 

Comments: Yes, but parliamentarians must also command a good 
understanding and knowledge of what constitutes an appropriate job 
description for the role of Children’s Commissioner and what the previous 
paragraph fails to acknowledge is the role and participation children and 
young people should have in this process.  We do not think that the 
appointment should solely be decided by MPs but be done in conjunction 
with children and young people who should have advisory roles and work in 
close conjunction with the Select Committees etc. Information sharing and 
training should be made available to all parliamentarians to ensure they have 
a full understanding of children’s rights.  We would advocate young people 
themselves delivering the training.  

 

With regard to the Children's Commissioner's term of office, in recommending 
a single 7 year term John Dunford was intending to avoid the potential 
conflicts of interest for the Commissioner that might arise during the period 
before his or her possible re-appointment. 

We are aware, however, that a 7 year term is a long period for a 
Commissioner to remain in office if he or she is having little impact.  We do 
not intend to change the circumstances in which the Secretary of State can 
remove the current Children's Commissioner, as set out in Schedule 1 of the 
Children Act 2004.   



These give the Secretary of State the power to remove the Children's 
Commissioner if he is satisfied that: the Children's Commissioner has become 
unfit or unable to properly discharge his or her functions; or has behaved in a 
way that is not compatible with him or her continuing in office.  The arguments 
for a single 7 year term or retaining a 5 year term with the option of re-
appointment are, therefore, finely balanced and we would welcome your views 
on this issue. 

 

 

 

 

 

Q7) Do you agree that the Children's commissioner should be 
appointed for a single, fixed term, without the possibility of 
reappointment? 

x Yes 
 
No 

 
Not Sure 

 

 

Comments: We think that if the post has a reasonable duration for an 
individual to make their mark that a single fixed term is appropriate and that 
reappointment should not be an option in order to keep the role dynamic. 

 

Q8) Should the duration of the Children's Commissioner's 
appointment be i) seven years, ii) six years or iii) five years.  
Please explain the reasons for your preference? 

x Seven Years 
 
Six Years  Five Years 

 
Other     

 



 

Comments:  This is a very important and influential role and individuals need 
sufficient time to commit to the role to be impactful.  We do however, 
approve of the safeguard suggested in respect of an ineffective Children’s 
Commissioner being relieved of the post. (a compromise position could be to 
have a fixed term of five years and a possibility of a maximum if two more if 
that was deemed appropriate) 

 

 

 

In considering the governance arrangements for the Children's Commissioner, 
the challenge for John Dunford was to balance the competing demands for 
the OCCE to be both: more visibly independent from government (see above); 
but also more accountable for the impact it has.  John Dunford recommended 
that there should in future be more parliamentary scrutiny of the extent to 
which the OCCE had achieved its objectives.  He also suggested that an 
appropriate Select Committee should call the Children's Commissioner to give 
evidence on its achievements and to set out which areas they intended to 
focus on in future.  

As indicated in the section on ‘Powers and Duties', we are proposing to place 
a duty on the Children's Commissioner to submit an annual report to 
Parliament.  It will then be open to Parliament to scrutinise the OCCE's annual 
report.  John Dunford argued that submitting reports direct to Parliament 
would raise its profile and envisaged that one or more Select Committees 
might want to debate the issues raised in the Children's Commissioner's 
report.  He also envisaged that the Children's Commissioner might be asked 
to appear before Select Committee(s) to discuss the OCCE's performance, or 
to give evidence in other inquiries where children's rights issues were 
relevant.  

DfE Officials will work with the parliamentary clerks to achieve a clearer 
understanding of how these arrangements might work in practice.   
Parliament's response will necessarily depend on the nature and volume of 
other parliamentary business and so may vary from session to session.  For 
this reason it is not appropriate to prescribe the arrangements in legislation. 

An important part of the new governance arrangements is the establishment 
of an advisory board.  The board would serve a number of purposes.  First, it 
would protect the Children's Commissioner from the sense of isolation that 
John Dunford identified.  Second, it would help the Children's Commissioner 



to identify what the OCCE's key objectives (and supporting performance 
indicators) should be in the coming year, bringing greater transparency to the 
OCCE's business planning processes.  And third, it would provide a greater 
degree of challenge to the decisions made by the Children's Commissioner - 
although John Dunford was clear that the board should not be able to direct 
the Children's Commissioner, as this would compromise his or her 
independence. 
 
John Dunford recommended that the membership of the board should comply 
with Paris Principles and that Parliament should have a role in the process.  
Our proposal is that while the Secretary of State should formally appoint the 
chair and members, others should have a say in the make-up of the board.  
We are not intending to set out how appointments to the board will be made in 
legislation, but propose that the Secretary of State would invite:  

 Parliament to nominate the chair (thus bringing a greater degree of 
independence/accountability) and two other members; 
  

 NGO organisations to nominate two members ; 
  

 Children and young people to nominate two members; 
  

 The Children's Commissioner to nominate two members. 

The Secretary of State would appoint two further representatives and the 
Children's Commissioner would also be a member of the advisory board in his 
or her own right.  We also propose that one or more members of the advisory 
board should have expertise in the needs and interests of children in care.  
The questions at the end of this section seek views on how best to manage 
the nominations process set out in the paragraph above. 
 
We are proposing that the members of the advisory board would not have 
executive functions and the Children's Commissioner - rather than the board - 
would be responsible for the OCCE's performance.  Nevertheless, the 
members of the board could bring expert knowledge and experience that 
would help to improve the decisions made by the Children's Commissioner.    

Q9 a) Do you agree that the proposals set out are the right ones for 
making the new Children's Commissioner more accountable? 

X Yes 
 
No 

 
Not Sure 

 



 

Comments:  BASW welcomes the intention of making the role of the 
Children’s Commissioner more independent from Government whilst 
simultaneously being more accountable to Parliament.  We hope that the 
new proposals will make the Children’s Commissioner a much more 
prominent figure in debates in Parliament about children. 

 

 

 

 

 

 

Q9 b) Do the proposals represent a fair and balanced approach to 
determining the membership and role of the advisory board? 

 
Yes 

 
No x Not Sure 

 

 

Comments:  It is vital that the board contains the right level of knowledge 
and expertise to carry out its functions effectively on behalf of children and 
young people.  Appointments need to be made on this basis and not be 
focused on ‘headhunting’ particular personalities.  We would like to see 
representation of those with international expertise in the field of children’s 
rights and a good knowledge of legislation on a domestic level as well as 
European and international.  All individuals must have a proven track record 
in the field of children’s rights.  The Board itself needs to be subject to 
scrutiny otherwise we run the risk of setting up something that can become 
overly bureaucratic and a hindrance to progress rather than a help. 

 

Q9 c) What should the process be for nominating the two NGO 
representatives? 



 

Comments:  see response above. 

 

 

 

 

 

 

Q9 d) What should the process be for nominating the two children and 
young people representatives? 

 

 

Comments: Need to look at models where this has been done effectively.  
We would suggest working with organisations like CRAE who have a 
process for engaging and supporting children and young people in this work. 

 

John Dunford argued that, in principle, the four Children's Commissioners in 
the UK should each be responsible for all matters relating to the rights of 
children and young people who normally reside in their countries - in other 
words, that the role of the Commissioners in Northern Ireland, Scotland and 
Wales should extend to non-devolved matters.  This could potentially cover a 
wide range of matters but is most likely to include, for example, rights issues 



in relation to asylum and border controls, policing, youth justice and custody 
arrangements and the armed forces.  
 
We accept the principle behind this recommendation, although we are still 
working out the most practical way to proceed.  There is not an obvious 
legislative solution, as each of the four Children's Commissioners has a 
slightly different set of functions and powers.  It is for Parliament in 
Westminster to legislate on non-devolved matters rather than the devolved 
administrations, and any transfer of powers could impact on the terms of the 
devolution settlements.  Discussions are continuing with the devolved 
administrations to identify a workable solution.  Meanwhile, the four 
Commissioners are already working together and integrating their activities 
more closely so that some of the practical difficulties John Dunford reported 
are already being addressed. 

 

 

 

 

 

Q10) Can you give us any practical examples of children's rights issues 
that have arisen in the context of non-devolved matters, where the 
involvement of the Children's Commissioner for Northern Ireland, 
Scotland or Wales might have been helpful?  

 

Comments: Yes, in respect of children subject to the asylum process; when 
the previous Government brought legislation that could effectively result in 
children being removed from their families because of a failed asylum claim, 
it was important for all four parts of the UK to consider the welfare issues of 
children who may have been affected by this within their respective 
jurisdictions.  It is clearly more powerful to have the voices of the four 
Children’s Commissioners of the UK combined in expressing their concerns 
about these issues and exercising their powers in challenging discrimination 
to vulnerable children that is contrary to their human rights etc. 

 

John Dunford argued that having an independent Children's Commissioner for 
England, with a statutory role of promoting and protecting children's rights, 
was essential in order for the Government to be compliant with the UNCRC.  
The new OCCE legislation will ensure that the Children's Commissioner's role 
meets those conditions.  It is important, however, that we do not view the 



changes we are proposing to make through the OCCE legislation as the only 
action that could be taken to strengthen the Government's implementation of 
the UNCRC 

Q11) What other practical steps could the Government take to 
demonstrate its commitment to the UNCRC?  

 

Comments: Follow the example being set by the Welsh Assembly 
Government to ensure that the rights of children are upheld through the 
Rights of Children and Young Persons (Wales) Measure 2011.  Develop 

and implement an action plan that addresses the current deficits in 
terms of our lack of compliance with the UNCRC that is enforceable. 

   

 



Thank you for taking the time to let us have your views. We do not intend to 
acknowledge individual responses unless you place an 'X' in the box below. 

Please acknowledge this reply  

Here at the Department for Children, Schools and Families we carry out our 
research on many different topics and consultations. As your views are 
valuable to us, would it be alright if we were to contact you again from time to 
time either for research or to send through consultation documents? 

XYes 
No 

 
All DfE public consultations are required to conform to the following criteria 
within the Government Code of Practice on Consultation: 

 

Criterion 1: Formal consultation should take place at a stage when there is 
scope to influence the policy outcome. 
 
Criterion 2: Consultations should normally last for at least 12 weeks with 
consideration given to longer timescales where feasible and sensible. 
 
Criterion 3: Consultation documents should be clear about the consultation 
process, what is being proposed, the scope to influence and the expected 
costs and benefits of the proposals. 
 
Criterion 4: Consultation exercises should be designed to be accessible to, 
and clearly targeted at, those people the exercise is intended to reach. 
 
Criterion 5: Keeping the burden of consultation to a minimum is essential if 
consultations are to be effective and if consultees’ buy-in to the process is to 
be obtained. 
 
Criterion 6: Consultation responses should be analysed carefully and clear 
feedback should be provided to participants following the consultation. 
 
Criterion 7: Officials running consultations should seek guidance in how to run 
an effective consultation exercise and share what they have learned from the 
experience. 

 

If you have any comments on how DfE consultations are conducted, please 
contact Carole Edge, DfE Consultation Co-ordinator, tel: 01928 438060 / 
email: carole.edge@education.gsi.gov.uk 

mailto:carole.edge@education.gsi.gov.uk


Thank you for taking time to respond to this consultation. 

Completed questionnaires and other responses should be sent to the address 
shown below by 29 September 2011 

Send by post to: 

Mr T Gibb 
Implementation of Children's Commissioner Review Team 
Ground Floor 
Sanctuary Buildings 
Great Smith Street 
London 
SW1P 3BT 

  

Send by e-mail to: childrenscommissioner.consultation@education.gsi.gov.uk 

mailto:childrenscommissioner.consultation@education.gsi.gov.uk

