
Why No Secrets must
mean laws

P
rotecting people from abuse, whether
adults or children, often depends on
the judgments of practitioners, making

it crucial that adequate frameworks exist for
people to use in making appropriate
judgments aimed at protecting people from
significant harm, while also allowing people
to exercise autonomy over their lives. We
must not forget the human cost and misery
of abuse.

In the No Secrets consultation document
issued last November, the Government
argued that there has been a great deal of
legislation relevant to adult abuse
implemented since the original No Secrets
guidance was launched in 2001, listing
everything from the Crime and Disorder Act

1998 through to the Mental Capacity Act
2005. It poses the question: ‘How much harm
can we prevent through new legislation and
how much freedom do we need to give up in
order to do it?’ Against this context it then
considers four main areas for debate: the role
of safeguarding adult boards; the duty of co-
operation and information-sharing;
clarification of terminology and duties; and
new powers for police, or social workers or
nurses, to enter people’s homes in the
community if there is suspicion of abuse. It
also refers to a possible duty to respond to
complaints of suspected abuse.

Elsewhere in this process, ministers have
suggested that there should be consideration
of reducing legislative duties of care if, in

order to limit abuse and neglect, these allow
public bodies to intervene to stop people
from exercising choice and control – the
argument focuses upon the right of the
citizen to make decisions which others might
consider unwise. The fundamental
proposition is that the personalisation agenda
gives powers to the individual which reduce
the potential for abuse.

There is nothing wrong with the premise
that there should be a balance between any
intervention by the state and the right of the
individual to exercise choice and control over
their lives, insofar as any individual is entitled
to do so. Indeed, there is nothing wrong with
the assertion that the right of the citizen
should in most normal circumstances (and

PROFESSIONALSOCIAL WORK www.basw.co.uk14

With reviews of the No Secrets adult protection guidance underway in Westminster, and the
establishment of an Adult Protection Project Group in Wales – to review policy and procedures – Action
on Elder Abuse’s Daniel Blake sets out the case for legislation aimed at safeguarding vulnerable adults
from abuse, and ending the anomaly where such people often fall outside of legal frameworks, an issue
grappled with in Scotland back in 2007

NOT NO

P014-16_PSW_Mar09.qxd  24/2/09  10:49  Page 10

         



within the boundaries of current law) take
precedence over the right of the state; we
have both the Human Rights Act 1998 and
the Mental Capacity Act 2005 as clear
foundations for such an approach. But what
is wrong is the premise that one right (to
choice and control) should automatically
outweigh another right (to protective
intervention). While it may be a difficult
balance that needs to be struck, it is
nevertheless crucial if we are to avoid the risk
identified by the Serious Case Review into the
death of Steven Hoskin [see panel p16] – that
a simplistic over-emphasis on choice could
effectively lead to the abandonment of an
adult at serious risk of abuse. And it is the
failure of the Government to give equal
weight to both responsibilities which is of
greatest concern.

Control
The reality is, of course, that the state
intervenes in our lives on a daily basis to
curtail our rights to choice and control, and
this is neither challenged nor disputed.
Consequently, the debate is not about how
much harm we can prevent through new
legislation, and how much freedom we need
to give up in order to do it. It is about how
much harm are we prepared to tolerate being
inflicted upon others who are unable to
defend themselves, before we decide that it
must end. No-one should have the freedom
to coerce another individual into actions or
inactions that cause them harm or distress
and to which, without undue influence, they
would not have acceded. This is not about the
right to take risks. It is about understanding
the nature of abuse, and establishing
frameworks for state intervention when it
occurs. It is about the conditions under
which that intervention is triggered, and the
subsequent extent and nature of that
intervention.

Which means that any legislative
intervention must have the effect of positively
supporting people who are experiencing, or
are in danger of experiencing, abuse. It needs
to protect and enhance the quality of life of
an individual, rather than simply address the
immediacy of the abuse, and as a result create
further difficulties.

Consequently, the principles contained
within the Mental Capacity Act 2005, in

terms of (a) establishing mental capacity with
regard to an individual exercising choice and
control over their lives, and (b) ensuring that
acts or inaction relating to an individual or
individuals should only occur within the
parameters of what is in their ‘best interest’,
must be fundamental to the development of
any new legislation.

Additionally, the principles of the Human
Rights Act 1998 (HRA) sit at the heart of
adult protection and define positively an
individual’s right to dignity, respect and a life
free from cruelty, exploitation or degrading
treatment. These principles are the
fundamental rights which adult protection
should seek to safeguard. However, there
must be a recognition that not all human
rights are absolute, and that intervention will
at times result in one right (or one person’s
right) taking precedence over another. The
HRA principles should not be a barrier to
intervention but should instead be a guide to
intelligent intervention.

Scottish legislation, the Adult Support and
Protection (Scotland) Act, suggests that a
general principle of intervention should be
that such an act or action would provide
benefit to the adult which could not
reasonably be provided without intervening,
and would be the least restrictive option to
the adult’s freedom – and could not be
reached in any other way. It then effectively
places that principle within a similar context
to that outlined in the Mental Capacity Act
2005. This seems sensible. Yet there remain
aspects of the Scottish Act that still cause
some debate and which will require careful
consideration and scrutiny. While there is

logic in establishing a right to access a home
and interview an individual if there is
reasonable belief that an abusive act has
occurred, it is questionable whether the state
should have a right to over-rule the wishes of
an adult with capacity and, for example,
remove them from their home or bar access
to another person – or indeed seek to prevent
them employing someone if they do so with
the full knowledge and understanding of the
implications and are not being placed under
‘undue influence’.

Strengthen
In many cases it may be better to consider
alternative strategies that seek to strengthen
the ability of a ‘victim’ to recognise and
address the abuse they are experiencing,
accepting in the process that some people
may never do so. There are plenty of
examples of 80-year-old mothers tolerating
regular theft by sons or daughters in order to
maintain contact and relationships, and it is
into that environment that we step when we
consider intervention. It is neither straight-
forward nor easy.

Nevertheless, in a modern society it is
reasonable to expect, on balance, a level of
intervention by the state which ensures the
protection of its citizens. It is also reasonable
to expect that such intervention should be
proportionate to the levels of dependency
and/or levels of vulnerability of the citizen,
their ability to protect themselves from harm
and their capacity to consent or participate in
the process. One is forced to ask the question,
why in cases of domestic violence do we
readily accept the principle of positive action
– that interventions should be based on harm
and risk, rather than solely on the wishes of
the victim – yet we struggle with this concept
within adult safeguarding?

Equally, if it is illegal to cause an animal to
suffer, and it is illegal (either by action or
omission) to cause serious harm to a
vulnerable adult, such that they die, then it
naturally follows that it should be illegal to
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“In adult protection we have developed a policy analysis
that defines certain actions as abusive, rather than
criminal. This has been insufficient to address the scale
and complexity of abuse and neglect, and has served to
lessen the perception of the actions and their impact.”
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New laws are needed across the UK, not just in Scotland, Action on Elder Abuse argues
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cause an adult to suffer, including through
acts which cause serious harm short of death.
While it could be argued that there are a
range of criminal laws that could be brought
to bear on such situations (a point implied in
the No Secrets consultation document), it is
simultaneously recognised by the state that
there are circumstances in which further
action or impetus is required. This is clearly
evidenced by the Domestic Violence, Crimes
and Victims Act 2004 (DVCV Act), where
criminal law has been insufficient to address
the complexities and dynamics of partner
abuse and violence. On its website, the Home
Office notes that the DVCV Act ‘also gives the
police and other agencies the tools to get to
the heart of domestic violence crimes. The
Act is a key part of our aim of putting victims
at the heart of the criminal justice system’. A
good analysis of why we need adult
protection legislation.

Analysis
But, in adult protection terms, we have
developed a social policy analysis that defines
certain actions as abusive, rather than
criminal, and this has been insufficient to
address the scale and complexity of abuse,
exploitation and neglect – and has often
served to lessen or marginalise the perception
of the actions and their impact. We, therefore,
need legislation to emphasise the seriousness
of such acts, in a similar manner to the
approach adopted by the Crown Prosecution
Service, in that abusive practices toward older
people (and, by implication, other vulnerable
adults) are classed, quite simply, as crimes.

Equally, however, laws are needed to
actively promote the welfare of adults who
are in vulnerable situations. By establishing
the relationship and interaction between
individuals (and consequent responsibility
for their actions or inactions) the concept of
‘duty of care’ should clearly apply as a legal
obligation imposed upon an individual,
requiring that they adhere to a reasonable
standard of care while performing any acts
that could foreseeably harm others. Where
the duty of care is not defined by professional
standards it should be based upon the
reasonably expected actions of an average
person – taking into account that an average
person does not foresee every risk. This
average person is not assumed to be flawless,
but ordinarily careful and prudent. The
Domestic Violence, Crimes and Victims Act
2004 effectively established the principle of
such a responsibility within Clause (5) – in
relation to an unlawful killing – but this
needs to be extended to situations that do not
result in death, yet that nevertheless cause
significant forseeable harm.

There is no doubt that this is an issue

which is as complex as anything considered
and debated during the development of the
Mental Capacity Act 2005. But it is an issue
that we must address if we are to convert the
current illusion of protection, engendered by
guidance, into a reality that has real powers
and real teeth.

The consultation exercise in England and
the work of the Adult Protection Project
Group in Wales – set up to review policies
and procedures for supporting vulnerable
adults – should be seen as no more than
starting points for reconsidering how best to
protect vulnerable adults, because we cannot
expect to address such complex issues inside
restrictive windows of debate. But the starting
point should include establishing a minimum
legislative framework within which state
intervention can be both required and held to
account, and which has sufficient resources
and powers to deliver.

In England, establishing a statutory basis
for the construction and work of Adult
Protection Committees (APCs), for example,
will compel attendance and the development
of work agendas in a manner that guidance
has failed to achieve. Placing a duty on
agencies to collaborate and to actively
participate in APCs at a senior level, while
also imposing a duty on agencies to share
information, gives due regard to the painful
experiences of Soham and to so many
previous abuse ‘scandals’. It is also worth
recalling that ensuring the mandatory
collection and sharing of data is something
promised by Liam Byrne, then minister for
social care, in 2006, so hardly represents a
new and impossible vision.

Which leaves just two painful bullets for
the Government in Westminster to bite on,
issues that will also need to be considered by
policymakers in Cardiff: adequate funding for
adult protection work, and the right to access

the adult at risk, without hindrance or
coercion. Ultimately, if we come out of this
process without these key issues being
suitably addressed and if we end up
continuing with the poor relation of
guidance – under-funded and too often
powerless – as the only means of intervening
and providing protection from abuse, then
we must surely ask who will ultimately be
responsible for any future Margaret Pantings
[see panel, above] or Steven Hoskins? It won’t
be the adults who were at risk of abuse, or the
circumstances that gave rise to that abuse; it
will be a society that took the easy option,
ignoring everything that was known and
doing nothing to protect our most vulnerable
adults.

If you support the notion of legislating to
further safeguard vulnerable adults in the
manner prescribed by Daniel Blake, you can
visit www.elderabuse.org.uk and support the
organisation’s petition for legislation.
Whether you agree or not, let PSW know your
views on this subject by emailing
j.devo@basw.co.uk   
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Development Manager for
Action on Elder Abuse, with
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the Elder Abuse Response
Helpline, as well as leading
for the organisation on
criminal justice work, older

people and domestic violence, and working with care
providers. He has participated in the development of
The Crown Prosecution Service Crimes against Older
People Policy, The Metropolitan Police Service
Vulnerable Adult's Policy and is currently working
with a number of partner agencies around
deprivation of liberty safeguards.

… had been repeatedly struck blows to her body, she’d
been excessively gripped, she’d been burnt and she’d
probably been cut with a sharp implement… Her body was
in a considerable state. There were injuries throughout her
body, including grazes, black eyes, extensive bruising to the
face and chest and there were recent cuts to her stomach
and chest – the sort you might make with a razor blade.

... Steven Hoskin had lost all control of his own life within his home. He had no say, choice or
control over who stayed or visited the flat. He had no voice or influence over what happened
within the premises.

Margaret Panting – died July 2001

HIGH PROFILE VULNERABLE ADULT TRAGEDIES

Steven Hoskin – died July 2006
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