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Foreword 

Growing numbers of  councils have been 
calling for greater powers to be able to tackle 
the sale of  ‘legal highs’. This is not surprising. 
While use of  traditional drugs has been 
declining, the availability of  ‘legal highs’ has 
been increasing. ‘Legal highs’ are openly 
available on our high streets in ‘headshops’ 
and there are reports of  them being sold from 
corner shops and garages as well. 

Local perceptions that ‘legal highs’ are a 
growing problem are backed up by a range 
of  information, much of  it from the health 
sector. Latest figures on the number of  deaths 
related to ‘legal highs’ shows there were 
60 in 2013 compared with 10 in 2009. This 
picture is replicated internationally with other 
European countries reporting increases in 
availability and use, with an ever growing 
number of  products being sold. 81 new ‘legal 
highs’ were identified across the European 
Union in 2013. 

Councils across England and Wales have 
been trying to protect their residents and 
communities from the health and other harms 
caused by ‘legal highs’. The term itself  does 
not help as it implies that the drugs being 
sold under that banner are both safe and 
regulated in some form. Neither, of  course, 
is true. It is however true that it is not illegal 
to sell a number of  these substances, which 
are more accurately referred to as new 
psychoactive substances or NPS. Many have 
already been banned by the government, but 
the ingenuity of  chemists in far-flung parts of  
the world means as soon as one substance 
becomes illegal, another replaces it which 
can be sold openly. 

Faced with the unique problems associated 
with tackling the sale of  NPS, councils have 
found creative solutions. Trading standards 
teams have often been at the forefront of  
this work, exploring consumer protection 
legislation and the powers available under it 
to address ‘headshops’, for example. While 
not all the legislation has proved practical to 
use, the General Product Safety Regulations 
have provided a route for local authority-led 
action. 

The police have also been creative, for 
example using legislation passed in the 1980s 
to deal with glue-sniffing to prosecute people 
selling NPS. The tools and powers in the 
Anti-social Behaviour, Crime and Policing Act 
2014 offer a further means for councils and 
the police to take action against ‘headshops’ 
although they were introduced too recently for 
them to have been tested. 

While local authorities and the police have 
been innovative none of  the legislation being 
used was designed expressly with NPS in 
mind. This brings limitations. What is needed 
is new, specific legislation to tackle NPS. 

The Local Government Association (LGA) has 
therefore called on the Government to look 
to the law introduced in Ireland in 2010 that 
prohibited the sale of  NPS, and very quickly 
removed ‘headshops’ from nearly all of  the 
high streets in the Republic. 

The Home Office has looked very closely at 
the issues posed by NPS. In its response to 
the report by the NPS expert panel published 
at the end of  October 2014, the Home 
Office indicated they would be exploring 
the introduction of  legislation similar to that 
used in Ireland. It is unlikely that there will be 
the parliamentary time to introduce a bill to 
achieve this in this session of  parliament.
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Local authorities will have to therefore 
continue to take action to protect their 
communities under the existing legal 
framework. This guide is designed to provide 
councillors with an introduction to NPS, how 
they can raise awareness of  the harm that 
NPS use can cause and what councils can do 
to tackle sales of  NPS in their areas. We hope 
you find it useful and informative.   

Cllr Ann Lucas OBE 
Chair of  the LGA’s Safer and Stronger 
Communities Board 
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Introduction

The last decade has seen the emergence 
of  a number of  new drugs which have 
similar effects to ones that are prohibited by 
international agreement. 

These new substances have driven a 
change in drug use in the UK. Illegal drugs 
like heroin, cocaine and cannabis were 
dominant in the mid-1990s. Since then use 
of  these drugs has declined across a range 
of  age groups. At the same time use of  new 
psychoactive substances (NPS) has grown, 
with increasing rates of  use among young 
people.

Manufacture, distribution and sale of  these 
new psychoactive substances is international. 
They are used in a diverse range of  countries, 
and products sold in the UK are very likely to 
have been made abroad and then shipped 
here in a variety of  ways. The market for NPS 
is, as a result, very dynamic. 

As the UK and other governments add NPS 
to the list of  prohibited drugs, retailers have 
anticipated the changes and often have 
arranged with their suppliers for new products 
to be ready for sale before the ban is in place. 
In the main these substances are not wholly 
new drugs but are new variants within existing 
groups of  substances, in particular ones that 
mimic cannabis in their effects.  

The fast pace of  evolution in products is 
one of  the key difficulties for governments 
in regulating NPS. The UK has added novel 
substances as they emerge to the legislative 
framework of  the Misuse of  Drugs Act 1971 
by listing individual substances and also 
by placing controls on groups of  drugs. 
Currently over 500 NPS are controlled in the 
UK. 

The Home Office has also supplemented the 
existing procedures by introducing temporary 
class drug orders to speed up the process 
so new drugs can be controlled. Two orders 
covering 15 substances have been made so 
far. 

The UK process is dependent on establishing 
that a substance is harmful. Evidence of  
this has to be available and may take some 
time to accumulate. It also takes time and 
resources to classify a drug under the Misuse 
of  Drugs Act. As a result there can be a delay 
between a product appearing on the market 
and a government response. 

The UK is not alone in facing this problem, 
with the United States, Ireland and New 
Zealand amongst others all struggling to find 
mechanisms that allow them to keep up-to-
date with changes in the NPS market. 

NPS retailers have exploited this situation. 
The most visible indicator of  this has been the 
growth in the number of  shops openly selling 
NPS. In the main these are ones selling 
‘counter-culture’ and drugs paraphernalia 
related goods, commonly referred to as 
‘headshops’. Some are individually run stores, 
while others are part of  a chain, and they are 
often well informed about the legal position of  
the NPS they sell. Many are careful to ensure 
they operate within the law, so the products 
they sell do not contain illegal drugs, and will 
carry warnings stating the product is not fit for 
human consumption, to avoid being caught 
by the medicines and food regimes within the 
UK. 
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This approach has made it difficult for the 
police to bring charges that result in a 
successful prosecution. As a consequence 
the police have sought to involve colleagues 
in local authorities, especially in trading 
standards departments. However making 
use of  consumer protection legislation to 
encourage headshops to stop stocking and 
selling NPS is not ideal. Although councils 
are being innovative in their use of  consumer 
protection legislation, better tools are needed 
to tackle the sale of  NPS, which is why the 
LGA has called for new legislation similar to 
that successfully used in Ireland in 2010 to 
close headshops. 
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What are NPS?

NPS are drugs deliberately manufactured to 
mimic the effects of  traditional recreational 
drugs, so they stimulate or depress the 
central nervous system. 

They are defined by the United Nations as 
substances that are not controlled by the 
international conventions on narcotic drugs 
and psychotropic substances. Specifically 
designed to evade drugs laws, they are often 
marketed as ‘legal’ alternatives to banned 
drugs, although they have the potential to 
pose serious risks to public health and safety, 
and can be fatal. 

In this context ‘new’ does not necessarily 
mean a newly-invented substance. Many 
NPS were synthesized decades ago, but it is 
only recently that they have become widely 
available or their chemistry slightly modified 
to produce effects similar to illicit substances. 

There are usually acknowledged to be 
around seven main groups of  substances, 
some of  which, like synthetic cannabinoids 
and synthetic cathinones, are specifically 
designed to replicate the experience of  
taking an existing drug such as cannabis and 
khat. These synthetic replacements tend to 
be of  much greater potency than the drug 
they are designed to mirror. 

The numbers of  NPS continue to grow. The 
United Nations had been notified of  348 NPS 
by 2013, an increase on the 166 reported in 
2009. The same pattern is seen in Europe 
where the European Monitoring Centre 
for Drugs and Drug Addiction (EMCDDA) 
collects information on NPS available within 
the member states of  the European Union. In 
2013 they detected 81 novel NPS, an increase 
from 74 in 2012, 49 in 2011 and 41 in 2010. 
That does not mean all these substances 

are seen in every country. In 2012 the UK’s 
own early warning system for detecting NPS 
reported 13 new substances to the EMCDDA 
in 2013, an increase on the 11 in 2011. 

It seems that NPS are generally supplied from 
China, and to some extent India, and are 
sent here in bulk and then repackaged when 
they get to the UK. Once in the UK there are 
three main sources for users to get their NPS: 
online retailers; retailers in the high street 
with shop premises (usually referred to as 
headshops); and from friends and street-level 
dealers. 

Although there are a considerable number of  
online shops selling NPS to customers within 
the European Union (the EMCDDA estimates 
there were 651 online shops selling to at least 
one country in Europe in 2013) the evidence 
does not suggest that the great majority of  
users buy NPS this way. A European poll in 
2014 of  young people in the UK aged 15-24 
found 6 per cent of  NPS users had bought 
them online. 

Getting NPS from friends is the most common 
way of  obtaining them, though it is unclear 
how much this route depends on purchases 
over the internet or from shops. There are 
no definitive figures on the numbers of  
headshops in the UK, but a recent estimate 
suggested there are in excess of  250. 

There is a national system in place for 
gathering information on new substances as 
they emerge – the Home Office’s Forensic 
Early Warning System (FEWS). Local areas 
have started to put together their own 
local early warning systems on emerging 
drugs. One of  the leaders in this area is 
Salford, where the Drug Alcohol Action 
Team established a low cost early warning 
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system (http://www.nta.nhs.uk/uploads/
salfordewsmodelver10.pdf). It is designed to 
provide professionals (including paramedics, 
the police, youth offending services, public 
health and trading standards) who are likely 
to come across the use of  NPS, with NPS 
and other drug-related information as well as 
expert, real-time advice when it is needed. 
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Who uses them? 

It is not easy to estimate the numbers and 
sorts of  people using NPS. A range of  survey 
data from the UK suggests use of  NPS is 
low compared to other drugs and like them 
has been declining. The latest results from 
the ‘Smoking, drinking and drug use among 
young people’ survey show that while in 2013 
7.4 per cent of  boys aged between 11 and 
15 had used cannabis in the last year only 0.5 
per cent had used mephedrone, an NPS. Use 
of  mephedrone by pupils has been declining, 
which may indicate that NPS use is going 
down. 

However the Royal College of  Psychiatrists 
in their paper ‘One new drug a week’ report 
there is a new and diverse range of  users 
of  NPS which includes students, clubbers 
and lesbian, gay, bisexual and transgender 
communities. This view is supported by both 
the 2014 European poll of  young people 
aged between 15 and 24 which reported 
that approximately 10 per cent of  this age 
group had used legal highs compared with 
an average of  8 per cent for all European 
countries; and also by the evidence compiled 
by the Home Office and published in October 
2014 in their review of  NPS in England. 
Further support for NPS use being a growing 
issue is provided by statistics from the 
National Drug Treatment Monitoring Service. 
These show steady year-on-year increases 
in the number of  adults and people under 18 
seeking treatment for NPS use. 

The lack of  clear information on who is using 
NPS, and how widely used it is presents 
councils and partners with problems in 
deciding on the most appropriate package 
of  measures to address the sale and use of  
these substances in their area. 



9          A councillors’ guide to tackling new psychoactive substances

Assessing prevalence

Discussions the LGA has had with authorities 
suggests that the range of  NPS users and the 
preferred type of  NPS varies both between 
authorities and also between communities in 
one authority area. If  councils and partners 
wish to address the use of  NPS in their 
area they will want to build a better, more 
comprehensive picture of  the prevalence of  
NPS, who is using it and where it is being 
used.   

Local authorities and partners are already 
starting to address this. In a few areas they 
have been looking at admissions to hospital 
associated with NPS use by residents to 
inform their work on tackling NPS. The 
findings are unlikely to capture the full picture 
of  use as only those cases severe enough 
to require hospitalisation are being included 
in the data. Such work is however likely to 
provide an indicator of  the use and user 
groups in the local authority areas concerned, 
and further work will provide an even clearer 
picture of  NPS use. In building up a local 
picture of  the age and sex of  users as well as 
the overall levels of  use of  NPS, the councils 
concerned will be better able to target their 
interventions.

Other areas are drawing on intelligence from 
a range of  sources so they have a better 
understanding of  what is happening locally. 
Some councils sought to gather information 
on local use of  NPS by encouraging local 
residents to participate in the Legal High 
National Online Survey which concluded at 
the end of  September 2014. Information can 
also be gathered from:

•	 schools and further education colleges 
about students using NPS on and off  their 
premises, as well as incidents of  students 

being under the influence of  NPS at their 
school or college

•	 substance misuse treatment providers on 
the age, sex and numbers of  those seeking 
treatment for NPS use, those reporting NPS 
as their drug of  choice, changes in drug-
related behaviours and those with alcohol 
problems or dependency using NPS as a 
method of  self-medicating

•	 mental health services on the number, ages 
and sex of  people being assessed and 
treated for psychotic symptoms attributed 
to NPS

•	 accident and emergency departments 
on the ages, sex and numbers of  people 
attending due to adverse psychological, 
behavioural or physical symptoms resulting 
from NPS use

•	 sexual health clinics who may see 
increases in sexual risk-taking behaviour 
and/or NPS users presenting to them as 
they view drug treatment services as being 
for people with a dependency on alcohol, 
heroin and crack 

•	 street pastors and other community-based 
programmes who can provide intelligence 
on increased and problematic use of  NPS   

•	 prisons on increased detections of  NPS 
use in the prison, which is likely to reflect 
NPS use in the wider community

•	 the police who will gather intelligence, and 
will also have indications from drug tests 
in custody suites where people admit to 
having used drugs but do not test positive 
for a banned substance.

Looking at this broad range of  information 
should enable councils and their partners to 
build a more accurate and detailed picture 
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of  NPS use in their area. The Home Office in 
its response to the NPS expert panel report 
also indicated they want to support the better 
sharing of  intelligence and will be working 
with the LGA and others to do this. 
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Prevention and treatment

The best way of  tackling the health and other 
harms posed by NPS is to reduce their use. 
A key strand in the Government’s 2010 Drug 
Strategy is therefore focused on reducing 
demand so that those who have never taken 
drugs do not start to, and those who do, stop. 
Within the reducing demand strand there 
is an emphasis on preventing people using 
drugs through education, and on providing 
specialist support for those whose drug 
use is causing harm or they are becoming 
dependent. 

There is already significant work at both 
a local and national level on prevention, 
education and treatment work around drugs. 
Some, or indeed many, of  these interventions 
may be useful in preventing and treating the 
use of  NPS. At this stage however there is too 
little evidence about what works in terms of  
NPS prevention and treatment to be confident 
that programmes developed for illegal drugs 
will work as well for NPS. Getting better 
information nationally and at a local level on 
use, prevalence and user groups is therefore 
important. 

Prevention
Based on what we already know about NPS 
use and user groups, it is likely that there 
will be a need for a mixture of  universal and 
targeted strategies around prevention and 
treatment. 

The traditional approach to preventing 
the use of  drugs has been based around 
discouragement, through education about the 
health and social harms that can result. 

This is certainly the most common 
preventative approach taken so far in relation 
to NPS. Councils, often working closely 
with voluntary sector organisations, have 
been highlighting the risks of  taking NPS. 
In Derbyshire the county council has been 
making use of  the ‘Do you know what’s in it?’ 
website (http://www.doyouknowwhatsinit.org.
uk/) set up by a local voluntary organisation to 
provide facts about different types of  NPS as 
well as prohibited drugs to local people. 

Voluntary sector organisations also heavily 
invest in educational material. The Kent 
Young Persons’ Service for example provides 
early intervention and specialist treatment 
for young people in the county who have 
drug and alcohol problems. As NPS use has 
risen, the Service has provided information 
to schools, and has produced an educational 
video with the Angelus Foundation (http://
www.angelusfoundation.com/). 

The Angelus Foundation is a charity 
specifically dedicated to keeping young 
people safe by raising awareness of  the risks 
of  using NPS. As well as providing a website, 
the Foundation also visits schools and uses 
social media to engage with young people. In 
addition the Foundation provides information 
for parents on NPS, and has produced a 
number of  educational videos alongside that 
made with Kent Young Persons’ Services. 

The Home Office is also developing an NPS 
resource pack to be used by those working 
with young people such as youth workers 
and probation to discuss the risks of  NPS 
use and to help them break the cycle of  use. 
This will complement the Home Office FRANK 
website (http://www.talktofrank.com/) and the 
information it provides on drugs. 

http://www.doyouknowwhatsinit.org.uk/
http://www.doyouknowwhatsinit.org.uk/
http://www.angelusfoundation.com/
http://www.angelusfoundation.com/
http://www.talktofrank.com/
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Addressing use
NPS use will only stop if  the underlying 
causes that lead people to take them are 
addressed. Prevention campaigns will 
have to move beyond just warning of  the 
consequences of  taking NPS, as this will not 
prevent all individuals at risk of  taking NPS 
from doing so. 

Commissioners of  preventative measures will 
need to look carefully at what approaches 
have been used in the past and what 
evidence there is to suggest that these are, 
or are not, effective. In a time of  straitened 
budgets resources can then be concentrated 
on what we know does work, while also 
evaluating those approaches where there is 
not enough evidence to reach a conclusion.  

There is an emerging body of  evidence about 
what does and also what does not work in 
preventing people from becoming involved in 
criminal behaviour. Awareness programmes 
such as Scared Straight aimed to deter young 
people from becoming involved in crime by 
taking them into police cells and prisons and 
talking to inmates so they could experience 
the consequences of  being caught and 
sentenced for a criminal offence. However 
reviews of  studies on the impact of  these 
programmes found that there was a greater 
risk that young people involved in these 
programmes would go on to offend than 
those who had not participated in them. In 
other words putting a young person on this 
sort of  programme increased the risk they 
would go on to commit offences in the future. 

Programmes which improve young people’s 
social skills and ability to refuse offers of  
substances, such as Life Skills Training, 
the Good Behaviour Game, or peer-based 
interventions have been shown to have 
an impact on substance misuse by young 
people in the longer term, and councils 
may wish to consider commissioning similar 
approaches in their areas to prevent people 
becoming users of  NPS. These programmes 
also have wider benefits related to academic 
achievement and employability. Public 
Health England’s (PHE) December 2014 

campaign, Rise Above, aims to increase 11 
to 16 year olds’ resilience so they can make 
positive choices around their health. As the 
programme develops PHE will be looking to 
evaluate its effectiveness.  

Treatment
The Royal College of  Psychiatrists’ report 
‘One new drug a week’ published in August 
2014 looks at the current treatment provision 
for NPS and suggests changes to make 
treatment services more effective at dealing 
with NPS. These include: 

•	 Existing drug services need to make 
the needs of  NPS users core business. 
Many NPS users do not see traditional 
drug services as meeting their needs, as 
they are usually designed around those 
dependent on heroin, crack and alcohol 

•	 Drug services also need to understand 
who uses NPS and what these different 
groups need and tailor their services 
accordingly, ensuring they have the right 
skills and knowledge to deal with NPS

•	 Links need to be made between different 
frontline health services such as accident 
and emergency departments, general 
practitioners, mental health services and 
sexual health clinics 

•	 Commissioners of  local drug services will 
need to ensure that the needs of  NPS users 
are factored into service development 
plans. 

PHE is developing an NPS tool-kit for local 
authorities, which will draw together all the 
relevant information needed to help inform 
Joint Strategic Needs Assessments. This will 
be complemented by the dissemination of  
effective practice from existing health work, 
such as Project NEPTUNE led by the Central 
and North West London NHS Trust. 
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Enforcement

While reducing use is ultimately the most 
effective way of  dealing with the harms posed 
by NPS use, restricting their supply and 
making it more difficult to obtain them also 
lessens the harm they can cause. 

The UK Government’s approach, as well as 
that of  countries with similar drugs regimes, 
has been to list individual NPS as well as 
groups of  NPS as banned substances under 
the Misuse of  Drugs Act 1971. Over 550 NPS 
have been controlled since 2009 in this way. 
In order to increase the speed with which 
NPS could be controlled temporary class 
drug orders were introduced in 2011. These 
apply the offences in the Misuse of  Drugs 
Act (other than individual possession) to NPS 
while the process for banning them under the 
1971 legislation is completed. 

The Misuse of  Drugs Act regime is centred 
around harm reduction, and bringing a drug 
under control requires evidence of  the harms 
the drug poses. This evidence is not always 
readily available due to the fast moving nature 
of  the market, which means new products 
are on sale very quickly, and there is no 
evidence of  their effect on people. Gathering 
that evidence can take time, and the advisory 
and parliamentary procedures for banning a 
substance also takes some time. 

This gap in the legislative framework is fully 
exploited by NPS retailers. It has therefore led 
to councils, the police and others to examine 
whether other legislation can be used to 
address the sale of  NPS. There has been a 
particular focus on the possibility of  using 
consumer protection legislation to tackle the 
sale of  NPS. 

Consumer Protection from 
Unfair Trading Regulations 
2008
The Consumer Protection from Unfair Trading 
Regulations 2008 (CPRs) were initially 
thought to offer a route for tackling the sale 
of  NPS, as sellers frequently describe the 
products as bath salts, plant food or other 
non-psychoactive substances. Many NPS 
also carry the warning that they are not fit for 
human consumption. 

The CPRs cover the use of  misleading 
descriptions of  consumer goods or services. 
They make it a criminal offence for a seller to 
use unfair commercial practices by the use 
of  misleading acts or omissions. It might be 
thought that describing an NPS as bath salts 
or a similar product amounts to the use of  a 
false description which breaches the CPRs. 

However to be guilty of  an offence the 
misleading description must be one that 
“causes or is likely to cause the average 
consumer to take a transactional decision 
he would not have taken otherwise”. The 
regulations go on to define an average 
consumer as the average member of  a 
group where there is a particular group 
of  consumers, and that consumers will be 
“reasonably well informed, observant and 
circumspect”. As NPS users are generally 
aware that what they are buying is an 
NPS regardless of  the description on the 
packaging, the potential for proving that 
they were misled is substantially reduced. 
One local authority attempted to use the 
CPRs (Regulation 6 – Misleading Omissions) 
against a seller of  an NPS but failed as the 
court held that a buyer could not be held to 
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be an average consumer if  they consumed 
the product in the face of  warnings not to. 

General Product (Safety) 
Regulations 2005
As the CPRs are generally agreed to be 
problematic to use, attention has turned to 
the General Product (Safety) Regulations 
2005 (GPSRs). The GPSRs aim to ensure that 
products offered for sale in the market are 
safe, with the responsibility for making the 
product safe falling on the manufacturer and 
with distributors and sellers being subject 
to a duty of  care. A safe product is one that 
presents no or minimal risk “under normal or 
foreseeable conditions of  use”. 

The use of  the GPSRs to tackle the sale of  
NPS is a developing area, and a number of  
local authorities have been making innovative 
use of  some of  the provisions. These are the 
ability to: 

•	 issue suspension notices –- these prevent a 
seller from placing a product on the market, 
or supplying it without the consent of  the 
issuing authority, pending the outcome of  
legal proceedings. The notice can be used 
where the council has reasonable grounds 
for suspecting the regulations have been 
contravened. 

•	 issue requirement to mark notices –- where 
a council has reasonable grounds for 
believing a product is dangerous in certain 
conditions, it can serve a notice requiring 
the seller to mark the product. The notice 
can therefore be used to require the seller 
to put labels on the products, such as a full 
list of  ingredients. 

•	 issue requirement to warn notices –- where 
a council has reasonable grounds for 
believing a product is dangerous if  certain 
people use it, a notice to warn can be 
served requiring the seller at their own 
expense to warn those people who have 
bought the product, and publish a warning. 

•	 apply for a forfeiture order –- councils 
can apply to the magistrates court for 

a forfeiture order for a product on the 
grounds the product is dangerous. The 
order can only apply to specific products 
the local authority has seized, so would not 
cover products the seller supplies in the 
future. 

Kent, Norfolk, Nottinghamshire and Suffolk 
have started to make use of  these parts of  
the GPSRs in their NPS-related work. In the 
case of  both Kent and Nottinghamshire they 
have seized samples from headshops with the 
support of  the police. The shops in question 
initially receive letters warning them that they 
are selling unsafe products prior to the visits. 
This is then followed by an unannounced 
inspection which involves a test purchase 
first. Any NPS for sale are then seized under 
the GPSRs. Norfolk has used the requirement 
to mark provisions in the regulations and has 
brought successful prosecutions against 
people selling NPS under the GPSRs for 
failures to comply with notices to mark. 

The use of  these provisions has been 
constrained by two factors. These arise 
out of  the need to show that the product 
is unsafe. First the contents of  the NPS 
need to be identified, which requires 
laboratory testing to identify the psychoactive 
substances. Having identified that what is 
being marketed as NPS does actually contain 
psychoactive substances, the next step is 
to prove the substances are harmful. This 
can be challenging when there has been 
little research on many NPS and their effects 
on humans. A prosecution for breach of  
the GPSRs might therefore require expert 
testimony about the harms a product could 
cause. Both these stages could be financially 
costly. For councils in Wales there is the 
opportunity to have samples tested through 
the Welsh Emerging Drugs & Identification of  
Novel Substances Project (WEDINOS) 

The extent to which the GPSRs can be 
used will ultimately depend on the courts. 
Test cases by Belfast City Council and Kent 
County Council trading standards for forfeiture 
orders under the regulations following recent 
action against headshops in their areas, 
suggest they may have greater applicability 
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going forward. Both councils have obtained 
forfeiture orders from their magistrates courts 
for NPS seized from headshops. Following 
the granting of  the forfeiture order Belfast 
City Council applied for an injunction against 
one headshop in the city that persisted in 
selling NPS. This injunction was granted 
on a temporary basis in the High Court in 
November 2014. The outcome of  this case 
may well define how much use can be made 
of  GPSRs to tackle legal highs. Even if  
Belfast City Council succeeds in their case 
the fact that many NPS products are sold 
for ‘research purposes only’ and labelled as 
‘not fit for human consumption’ may provide 
traders with a defence. It would have to be 
demonstrated that the trader knew or should 
have reasonably foreseen the product would 
be consumed in order to be successful. 

The LGA is looking to collect examples of  
good practice in this area including template 
letters that can then be used elsewhere, 
and these will be made available on the 
Knowledge Hub. 

Chemicals (Hazard 
Information and Packaging 
for Supply) Regulations 
2009
The Chemicals (Hazard Information and 
Packaging for Supply) Regulations (CHIP) 
are designed to protect people and the 
environment from the harmful effects of  
chemicals. Under the regulations suppliers 
are required to identify the hazards of  
the chemicals they supply, package the 
chemicals safely and give information about 
the chemical’s hazards to their customers. 
The requirement to identify the hazards 
of  chemicals means products have to be 
labelled, although the regulations do not 
apply to a range of  products including food, 
food additives, medicines and cosmetics. 
There is a possibility the CHIP Regulations 
may be used in the same way as GPSRs to 
require that products are labelled. However 
there are reports that some traders are 
already producing packaging which appears 

to be CHIP compliant, which makes these 
regulations more difficult to use. The CHIP 
regulations will be replaced from 1 June 
2015 by the Classification, Labelling and 
Packaging Regulations.  

Enterprise Act 2002
The Enterprise Act 2002 was introduced to 
give effect to European directives around 
consumer protection. Part 8 of  the Act 
allows enforcers to apply to the court for an 
Enforcement Order (effectively an injunction) 
to prevent breaches of  consumer protection 
legislation. The list of  such legislation is 
set out in regulations from 2003, and the 
regulations also cover two general rules of  
law. These are acts or omissions related to a 
breach of  contract for the supply of  goods or 
services, and acts or omissions related to a 
breach of  a duty of  care owed to a consumer. 

Alan Conroy, a legal expert in this area of  
law, has suggested it could be argued that 
anyone selling NPS knowing or suspecting it 
will be consumed has a duty of  care to the 
people they sell it to. At the least he believes 
there is an argument that those selling NPS 
have a duty to keep consumers aware of  
the contents, strength, potential effects 
(including when taken with other substances 
like alcohol) and a telephone number so in 
a medical emergency doctors can obtain 
information about the product. An injunction 
could potentially therefore be sought requiring 
an NPS trader to provide such information 
and label their products accordingly. 

If  courts were willing to uphold these 
requirements under the Enterprise Act 
they could provide an additional route to 
the use of  the GPSRs as information on 
doses, strength of  product and what might 
happen if  it was taken with other substances 
would require a testing process beyond the 
capability of  most companies trading in NPS. 
This area of  law however remains unexplored 
at the moment, and would require a council 
to bring a test case to establish whether the 
courts supported the use of  the Enterprise 
Act in this way. 
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Local Government Acts 
1972 and 2000
In addition to consumer protection legislation 
councils may be able to take action against 
NPS traders through local authority-specific 
legislation. These Acts could allow injunctions 
to be taken out against NPS traders. The 
Local Government Act 1972 allows councils 
to bring legal proceedings where it is 
expedient for the protection of  the interests 
of  the inhabitants of  their area. The 2000 Act 
gives councils the power to do anything which 
is likely to promote or improve the social 
well-being of  their area, whether that is to the 
benefit of  all or anyone living or present in the 
council’s area. Such injunctions would almost 
certainly be based on similar information 
requirements as indicated above under the 
section on the Enterprise Act 2002 but would 
perhaps be more readily understood in local 
authorities as central to their powers.

Before seeking an injunction it would probably 
assist the council’s case if  there was a clear 
history of  the trader ignoring warnings and 
breaching other legislation such as the 
GPSRs. The court will decide what form 
an injunction takes but will look to the local 
authority to be very clear about what it wants 
and why. A breach of  the injunction could 
be punished by up to two years in prison for 
contempt of  court or an unlimited fine.  

Intoxicating Substances 
Supply Act 1985
Originally introduced to deal with glue-sniffing 
by children, this Act makes it an offence to 
supply a substance to anyone aged under 18 
if  the seller knows or has reasonable cause 
to believe the substance will be inhaled for 
the purposes of  intoxication. This legislation 
has already been used successfully by West 
Yorkshire Police to tackle the sale of  NPS, 
but its wider use is limited as it applies only 
to sales to those under 18. The wording of  
the Act is also specific around inhalation of  
the substance being sold, so even where 
NPS is sold to under-18s there may be a 

defence for the trader if  the product is not 
one that is inhaled or smoked, but consumed 
in a different way. It does however provide a 
means to bring criminal prosecutions against 
headshops and other NPS traders who have 
young people amongst their customers. 

Anti-social Behaviour, 
Crime and Policing Act 
2014 
This Act reforms the tools and powers 
available to councils and the police to 
tackle anti-social behaviour (ASB). The ASB 
provisions in the Act came into effect on 20 
October 2014, other than those relating to the 
injunction to prevent anti-social behaviour. The 
injunction is likely to be available for use from 
February 2015. 

The most relevant powers in the legislation for 
dealing with the sale of  NPS are likely to be 
community protection notices (CPNs), public 
spaces protection orders (PSPOs), and the 
powers to close premises. 

The CPNs can be issued to a person over 
16, or to a body such as a company or other 
organisation, by a council or the police. The 
notice can be issued where the conduct of  
the individual or body has a detrimental effect 
of  a persistent or continuing nature on the 
quality of  life of  those in the locality and the 
conduct is unreasonable. The notice itself  
can prohibit specified things or require them. 
Breach of  the notice is a criminal offence. 
Where items are being used to commission 
an offence, a magistrate can authorise the 
seizure of  the items, and a court can make an 
order permanently confiscating them. 

The ability to make a public spaces protection 
order lies solely with councils. For an order to 
be made a local authority has to be satisfied 
that activities carried on in a public space 
have had or will have a detrimental effect 
on the quality of  life of  those in the locality. 
These activities also have to be or are likely 
to be of  a continuing or persistent nature 
and the effect of  them is such as to make the 
activities unreasonable. As with the CPN, the 
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PSPO can prohibit or require specific things 
to be done, and failure to comply with it is a 
criminal offence. 

The police or a council can issue a closure 
notice if  the use of  a particular premises has 
resulted or is likely to result in nuisance to 
members of  the public, or there is likely to 
be or has been disorder near the premises 
which is associated with the use of  that 
premises. The closure notice can be used 
to prohibit access to a premises by anyone 
other than the owner or someone who lives 
there for up to 24 hours. The closure notice 
can be extended to 48 hours where the chief  
executive or superintendent signs the closure 
notice. Whenever a notice has been issued 
the council has to apply to the magistrates 
court for a closure order, with the application 
heard within 48 hours of  the notice being 
served. 

The court can then make a closure order 
where it is satisfied that a person has or is 
likely to engage in disorderly, offensive or 
criminal behaviour; or the use of  the premises 
has or is likely to result in serious nuisance 
to members of  the public; or there has or 
is likely to be disorder near the premises 
associated with the use of  the premises. The 
order can prohibit access to the premises for 
up to three months. It is open to the council to 
apply for an extension to the closure order. If  
an extension is granted the closure order can 
last for no more than six months in total. 

Councils could use the CPN to prevent 
headshops from selling NPS. In doing so the 
council would have to show that the sale of  
NPS has a detrimental effect on the quality of  
life of  those in the locality, that it is continuing 
and that such sales amount to unreasonable 
conduct. As with other measures that have 
been used against headshops, a council will 
probably have to build up a case through 
visits and warning letters to the headshop to 
establish that the sale of  NPS is persistent, 
and that the use of  NPS results in health 
harms or anti-social behaviour. The PSPO 
could be used in a similar way, and councils 
like the City of  Lincoln have already taken 
steps to use them to deal with sales of  NPS. 

Even though breaches of  the notice or order 
are criminal offences they are only punishable 
by fines. Securing an appropriate fine from 
the magistrates court may well therefore be 
necessary if  the conviction is to act as a 
deterrent to the headshop or NPS trader. A 
community impact statement may assist in 
this respect. 

Seeking a closure order may have even 
greater impact on a headshop that sells 
NPS. Councils will of  course have to carefully 
prepare their cases before issuing a closure 
notice against a headshop. The council will 
need to have evidence that the sale of  NPS 
results in a serious nuisance to members of  
the public or results in disorder near to the 
headshop. In both instances this is likely to 
require evidence from the police. As both the 
police and local authority can issue a closure 
notice it may often be best for a coordinated 
approach to be taken to the issue of  the 
closure notice and application for a closure 
order, with evidence from the police and local 
authority being used in the court application.   
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New legislation

The difficulties with using these enforcement 
tools to tackle the sale of  NPS has led the 
LGA to call on the government to introduce 
new legislation to specifically deal with the 
sale of  NPS. The approach taken in 2010 
in Eire seems to be the most helpful model 
to use, and the LGA has suggested the 
government take a similar approach.

As in the UK the Irish government faced 
a growing number of  headshops across 
the Republic. There was increasing public 
concern about the proliferation of  these 
headshops and the ease with which NPS 
could be bought on the high street. The 
Criminal Justice (Psychoactive Substances) 
Act 2010 was designed to address this 
problem. Section 3(1) of  the 2010 Act 
makes it an offence for someone to sell a 
psychoactive substance knowing or being 
reckless as to whether the substance is being 
bought or supplied for human consumption.

The definition of  psychoactive substances 
in the Act covers substances and products 
which when consumed (and consumed 
is defined to include inhalation) “produce 
stimulation or depression of  the central 
nervous system of  the person, resulting in 
hallucinations or a significant disturbance 
in, or significant change to, motor function, 
thinking, behaviour, perception, awareness 
or mood.” The Irish legislation therefore 
specifically covers the sale of  otherwise legal 
substances such as nitrous oxide.

It does exempt specific products which are 
already licensed or controlled, so medicinal 
products, alcohol, tobacco and food are 
not covered by this legislation as they are 
covered by other legislation. While the Act 
prohibits the sale of  psychoactive substances 

it does not criminalise personal use. 

The process under Irish law is: 

•	 A senior police officer serves a prohibition 
notice on a person if  the officer is of  the 
opinion they are selling psychoactive 
substances.

•	 If  the officer believes the notice has not 
been complied with, an application is made 
to court.

•	 The court can issue a prohibition order 
if  the accused is deemed to have sold 
psychoactive substances and the order 
is necessary to prevent them selling 
psychoactive substances.

•	 If  the person fails to comply with the 
prohibition order the court can issue a 
closure order, prohibiting the person from 
operating any business connected with 
the sale of  psychoactive substances for a 
period of  up to five years. It is an offence to 
breach the closure order. 

As a result of  the legislation the number of  
headshops in Eire reduced from just over 
100 before the legislation was introduced to 
around 10 now. 

The expert panel established by the 
Home Office early in 2014 recommended 
the government give consideration to 
implementing similar legislation to that 
introduced in Ireland. In their response the 
Home Office has indicated they will look at 
the feasibility of  such legislation. 
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Angelus Foundation  
http://www.angelusfoundation.com/ 

Criminal Justice (Psychoactive Substances) Act 2010  
http://www.irishstatutebook.ie/2010/en/act/pub/0022/index.html

Crime solutions and the impact of  scared straight programmes  
http://www.crimesolutions.gov/PracticeDetails.aspx?ID=4 

Do you know what’s in it?  
http://www.doyouknowwhatsinit.org.uk/ 

Drug Strategy 2010 Reducing demand, restricting supply, building recovery: Supporting 
people to live a drug free life, HM Government, 2010 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118336/drug-
strategy-2010.pdf  

European Monitoring Centre for Drugs and Drug Addiction 
http://www.emcdda.europa.eu/ 

FRANK  
http://www.talktofrank.com/ 

Improving child behaviour management: An evaluation of  the good behaviour game in UK 
primary schools, Oxford Brookes University/Oxfordshire County Council, 2012 
http://www.swph.brookes.ac.uk/images/pdfs/research/GBG_UK_Final_Evaluation_Report.pdf  

Kent County Council  
http://kccmediahub.net/trail-blazing-action-legal-highs745 and http://www.kent.gov.uk/about-
the-council/news-and-press-releases/business-news/court-agrees-legal-highs-are-not-legal-
after-all 

Kent Young Person’s Service  
www.kca.org.uk 

Knowledge Hub 
https://knowledgehub.local.gov.uk  

NEPTUNE: Central and North West London NHS Foundation Trust: Novel psychoactive 
treatment: UK network 
http://www.health.org.uk/areas-of-work/programmes/shine-twelve/related-projects/central-and-
north-west-london-nhs-foundation-trust/ 

Resources
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118336/drug-strategy-2010.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118336/drug-strategy-2010.pdf
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http://www.kent.gov.uk/about-the-council/news-and-press-releases/business-news/court-agrees-legal-highs-are-not-legal-after-all
http://www.kent.gov.uk/about-the-council/news-and-press-releases/business-news/court-agrees-legal-highs-are-not-legal-after-all
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New psychoactive substances in England: A review of  the evidence, Home Office,  
October 2014 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/368587/
NPSevidenceReview.pdf  

Nottinghamshire County Council  
http://www.nottinghamshire.gov.uk/thecouncil/news/features/?entryid148=432773  
and  http://www.nottinghamshire.gov.uk/pressreleases/show/plans-to-ban-legal-highs-backed-
by-county-council 

Oasis Partnership  
http://www.oasispartnership.org/ 

One new drug a week: Why novel psychoactive substances and club drugs need a different 
response from UK treatment providers, Royal College of  Psychiatrists, August 2014  
http://www.rcpsych.ac.uk/pdf/FR%20AP%2002_Sept2014.pdf  

Portsmouth City Council  
https://www.portsmouth.gov.uk/ext/news/portsmouth-leaders-lobby-government-on-legal-highs.
aspx

Salford Pilot: A local drug early warning system, Lifeline Publications & Research, October 
2013 
http://www.nta.nhs.uk/uploads/salfordewsmodelver10.pdf  

Smoking, drinking and drug use among young people in England in 2013, Health and Social 
Care Information Centre, 2013 
http://www.hscic.gov.uk/catalogue/PUB14579/smok-drin-drug-youn-peopl-eng-2013-sum.pdf  

The challenge of  new psychoactive substances, United Nations Office on Drugs and Crime, 
2013 
http://www.unodc.org/documents/scientific/NPS_2013_SMART.pdf  

Welsh Emerging Drugs & Identification of  Novel Substances projects (WEDINOS) 
http://www.wedinos.org/ 

Whynotfindout.org  
http://www.whynotfindout.org/ 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/368587/NPSevidenceReview.pdf
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