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Law Commission’s proposals
• May 2016: interim statement
• March 2017: Law Commission’s draft bill
• March 2018: Government response – accepts most of 

the package of reform.
• July 2015: initial consultation process
• Not accepted: extending mental capacity law to children
• Mental health interface issues shelved due to MHA review

• June 2018: Mental Capacity (Amendment) Bill



Parliamentary Context 
Skeleton Bill
Legislation of a type that would  require the real 
operation of the Act to be (almost) entirely by the 
regulations made under it

Problem: Guidance/ Secondary Legislation not subject 
to Parliamentary Scrutiny 

Henry VIII 

House of Lords
Approximately 1/3 of Government Bills are introduced 
via the Lords not the Commons – tend not to be 
flagship items

17/18 it was under ¼ introduced in Lords 

Brexit 
Government alert to danger of even minor defeats –
bargaining power in favour of amendments 

Skeleton + House of Lords = Deliberate attempt to 
avoid scrutiny / publicity / controversy 



The Process 



In the Lords 
Government Minister: Lord O’Shaughnessy

Second Reading – 16th July 2018: Deprivation of liberty safeguards seek to 
empower and protect vulnerable people in our society by ensuring that any 
deprivation of the liberty of people who lack capacity is always in their best 
interests. It is a step that is never taken lightly and always with the intent to 
prevent harm to the individual. Even in cases where a person who lacks capacity is 
unable to make decisions, there is an express duty for all involved to consider 
their views and wishes as far as they can be determined … the deprivation of 
liberty safeguards system as it stands today is overly technical and legalistic, 
placing significant burdens on people and their families. It too often fails to 
achieve positive outcomes for those at the heart of this process, and we too often 
hear that individuals, families and their carers are experiencing a process that 
feels “done to them” rather than with their full consent and engagement. 



What has BASW Done So Far? 
• Set up a Working Group 
• Briefed Peers ahead of Lords Second Reading 
• Briefed Peers and suggested amendments 

before and during Committee Stage 
• Letter to the Minister
• Meetings with Opposition Peers
• Meetings with voluntary sector stakeholders 
• Conversations with Peers from across the House 
• Conversations with with civil servants at DHSC

• Mental Capacity Webinar 
• The APPG on Social Work – Mental Capacity 

Meeting
• Template letter for BASW members 



BASW and the Lords 

From Day 1 – BASW has asked Peers to consider the following key red lines 
when making amendments, in order to ensure that the eventual legislation: 
a. Takes account of the day-to-day realities of practice and can be 

implemented successfully 
b. Protects and enhances the human rights of P, the cared for person 
c. Resolves the conflicts of interest that will arise in the role of care homes if 

the Bill in its current form becomes law 
d. Provides legal clarity to professionals, thus reducing variations in practice  

across England and Wales 





Current BASW Position 
• We welcome the replacement of ‘unsound mind’ 

with ‘mental disorder’

• We also welcome the inclusion of 16 and 17 year 
olds although the language requires clarification 
and simplification

• The big issue remains the care home managers’ 
role. There now seems to be the inclusion of a 
new person or body (who is not the AMCP) which 
is distinct from the care home. It is not 
immediately clear how this new person will be 
appointed or the differences between their role 
and that of the AMCP or an Independent Mental 
Capacity Advocate. This new role therefore 
introduces yet more complexity and if it is to be 
funded by care homes, there will still be a very 
clear incentive for them not to commission such 
persons for reasons we’ve already covered. 

Key questions at Report Stage: 
Under the current draft legislation could the 

Responsible Body  have the power to say that the 

care home managers will do none of the assessments 

- or conversely, all of them? Would this be a matter 

of discretion and raise the prospect of judicial 

review?

Will the detained person be given a copy of the 

authorisation and the supporting documents? 

Will the AMCP have a duty to get involved in a much 

wider range of cases than simply those involving 

objection? 

Will an AMCP review be mandatory in cases that 

involve risk to others? 



What happens now? 

1. Report Stage – Day 2 on 27/11
2. Third Reading expected between 

10th and 20th December 
3. Introduction to the Commons 

either mid-December or after 6th

January 
4. Thinking around a definition 



What can BASW do? And you? 
Brief MPs in person at the APPG 
Brief MPs in writing at each stage of 
the build 
Meet with small groups of MPs
Work with the Opposition to draft 
amendments to the Bill 
Continue to have conversations with 
civil servants working on the Bill
Seek meetings with DHSC ministers 

Join the working group 
Write to your MP and: 
• Ask them come to the APPG on 27/11
• Ask them to meet with you in the 

constituency and talk about the Bill
• Send them a written briefing 
Spread the word about the Bill
Gather evidence in support of BASW and 
others amendments 


