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What are we trying to 
achieve?

• Compliance with article 5 
European Convention on 
Human Rights

• Better protection of human 
rights to prevent cases like 
Neary

• A more ‘proportionate’ 
approach, reducing 
unnecessary bureaucracy

• Reducing legal and 
administrative complexity
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The £2,154.56m (per year) 
question

How can we provide procedural 
safeguards on this scale, 
compatible with article 5 ECHR, 
without incurring exorbitant 
costs in an already under-
resourced system?



‘Adjusted’ Liberty 
Protection Safeguards

• The Bill’s ‘care home arrangements’ differ from the Law 
Commission’s proposals in important ways

• The Commission proposed opt-out IMCA advocacy (estimated 
75% of people); the Bill is an opt-in scheme (estimated 25%)

• The Commission proposed regulations requiring IMCAs and 
appropriate persons to assist with appeals; the Bill does not

• The Commission clearly specified ‘no refusals’ powers for 
attorneys and deputies; the Bill does not

• The Commission proposed a wider network of safeguards, 
including amending best interests, a supported decision 
making scheme and requirements for a written record of very 
serious decisions; the Bill does not include these

• There was no further public consultation on these changes 
before the Bill was published



Concerns about the Bill



Rushed through with 
poor consultation

• No further pubic consultation before 
introducing the Bill, despite significant changes 
from Law Commission proposals

• No materials produced in easy read or 
accessible formats

• The Bill seems to contain many inadvertent 
mistakes, suggesting it was produced in a hurry

• Peers are being put under tremendous 
pressure to understand and amend the Bill in a  
very pressured timescale

• The ‘threat’ is that if the Bill fails, Brexit will eat 
up all Parliamentary time to replace the DoLS



How would the ‘adjusted’ 
Liberty Protection 
Safeguards work?

(Reflects the Bill with government amendments on 16 November 2018, and Report stage on 21 
November)



Key proposed changes from 
DoLS

• ‘Supervisory bodies’ replaced by responsible bodies:
• Hospitals = hospitals (including independent hospitals)
• Care arranged by health bodies = CCGs (or in Wales, Local Health 

Boards)
• ‘Community DoLS’ = local authorities
• Care homes = local authorities but with new ‘care home 

arrangements’ giving care homes responsibility for arranging 
assessments

• ‘Best Interests Assessors’ replaced by Approved Mental Capacity 
Professionals (AMCPs)

• ‘Relevant Persons Representative’ replaced by the ‘Appropriate Person’

• ‘Best interests’ qualifying requirement replaced by the ‘necessary and 
proportionate’ test



Care home arrangements

Responsible body essentially has discretion to accept 
assessments by care homes, or ‘arrange’ its own
Concerns about care home’s ability to arrange or conduct 
assessments:

• Conflicts of interest
• Will they know about less restrictive alternatives?
• Competence of care home staff
• Resources – no provision in impact assessment for 

this



Mental health assessments

• Article 5(1) requires ‘objective medical evidence’ of mental 
disorder

• The Law Commission proposed a test of ‘unsoundness of mind’, 
but government has now changed this to ‘mental disorder’ (as 
under DoLS)

• The assessment ‘must be carried out by a person who appears 
to the relevant person to have appropriate experience and 
knowledge’

• Responsible body  or care home may gather this evidence

• Producing and gathering this evidence does not appear to be 
costed into the impact assessment



Mental capacity 
assessments

• Responsible bodies can accept assessments 
produced as part of care planning, for example 
under the Care Act 2014 or by care homes

• For ‘care home arrangements’ the responsible 
body has a choice to either accept assessments by 
the care home, or arrange its own assessments

• Both mental health and mental capacity 
assessments

• If the responsible body chooses to arrange its own 
assessments, then the assessment may not be 
carried out by somebody with a conflict of interest 
(i.e. the care home), but the responsible body 
could still choose to rely on care home capacity 
assessments



‘Necessary and 
proportionate’

• Under the ECHR detention must be necessary and 
proportionate to the risk of harm to the person, or risk of 
harm to others

• Under the DoLS, only ‘risk of harm to the person’ is an 
accepted basis for detention

• The Law Commission consulted on including ‘risk of harm to 
others’ within the broader context of a best interests test

• The Commission then proposed that best interests ‘adds 
nothing’ and to replace this DoLS test entirely with an 
assessment of whether deprivation of liberty is ‘necessary 
and proportionate’ to the risk of harm to the person or to 
others



‘Necessary and 
proportionate’

• The government’s Bill was drafted so vaguely it is not clear 
what detention must be ‘necessary and proportionate’ in 
relation to

• It was only recently confirmed by the Minister that harm to 
others could be included

• Would this potentially include situations beyond the 
traditional MCA envelope of ‘best interests’? Not clear

• If so, then there are potential legal complications for 
attorneys, deputies and the Court of Protection

• How many people more could be detained under this 
provision?

• Government lost a vote on this: necessary and proportionate 
must be in relation to ‘risk of harm to the person’



Consultation

• There is (now) a duty to consult with the cared-for 
person, anyone named by them, those caring for them 
or with an interest in their welfare, and any deputies or 
LPAs

• The main purpose of the consultation is to ascertain the 
person’s wishes and feelings

• Those making the necessary and proportionate 
determination must ‘have regard’ to the person’s wishes 
and feelings

• The consultation may be carried out by somebody on 
behalf of the responsible body (or the care home), or 
additionally by an AMCP in some cases



Review by the responsible 
body

• The responsible body must ‘review’ the assessments it 
has received before authorising the arrangements

• In many cases this will be a desktop review
• Where ‘it is reasonable to believe that the cared-for 

person does not wish to reside in that place’ or ‘it is 
reasonable to believe that the cared-for person does not 
wish to receive care or treatment at that place’ then the 
review must be by an AMCP (estimated 25% of cases)

• The AMCP must review the information, meet the 
cared-for person and consult others, and ‘determine 
whether it is reasonable for the responsible body to 
conclude that the authorisation conditions are met’



Conditions?

• Under DoLS responsible bodies can impose conditions 
on authorisation if recommended by the BIA

• If authorisation conditions are not complied with then 
any deprivation of liberty is unlawful

• Reportedly these can have a transformative effect on a 
person’s life and human rights

• The Bill does not explicitly provide for conditions 
however the AMCP or reviewer could potentially refuse 
to authorise the proposed ‘arrangements’ until specific 
arrangements that are compatible with human rights 
are proposed

• This could potentially serve to replace conditions; a lot 
will depend upon what the Code says



The ‘appropriate person’ and 
IMCAs

• Under article 5 these play a crucial role in supporting 
rights of appeal

• Unlike DoLS, there does not appear to be a formal 
‘appointment’ process or guidance on selecting the 
appropriate person; mirrors Care Act approach

• Any ‘appropriate person’ must be consulted

• The Bill says that the person will only get an IMCA if they 
have no ‘appropriate person’ to support and represent 
them, or if the AP requests an IMCA (or the AP lacks 
capacity and it’s in P’s best interests to have an IMCA)

• No regulations or provisions specifying how AP and 
IMCA must support and represent the person



Concerns about the Adjusted 
Liberty Protection 
Safeguards



Some key 
concerns were 

addressed in 
November

Following consultation by DHSC following widespread concerns about 
the Bill, the following amendments were made by the government:

• Bill now applies to 16 and 17 year olds
• Explicit duty to consult with the cared-for person
• ‘Unsoundness of mind’ replaced by ‘mental disorder’ test
• Explicit duty to consider wishes and feelings of the person in the 

necessary and proportionate test
• Removal of care home manager’s veto for appointments of 

IMCAs and appropriate person
• Responsible bodies may arrange assessments instead of care 

homes, but discretion to rely on care home assessments remains
• Opt-out IMCA advocacy (but only if there’s no ‘appropriate 

person’)
• Medical and capacity assessments must be completed by those 

with appropriate experience and knowledge.
Government committed to require AMCP review in independent 
hospital cases
The government suffered a defeat in the Lords on the ‘necessary and 
proportionate’ test, with Lords calling for it to clearly specify ‘risk of 
harm to others’ (only)



Independent assessments by AMCPs
Statutory duty for an AMCP review only triggered if the person is 

perceived as objecting.

Narrower criteria than ADASSS priority tool for processing DoLS 

applications

Joint Committee on Human Rights also proposed an AMCP referral where:

• (c) relatives of the cared-for person, or those with a genuine 

relationship with the cared-for person, object to the care and 

treatment arrangements, or

• (d) the cared-for person is prohibited from making contact with 

named persons, or

• (e) the cared-for person is subject to high levels of restraint, or

• (f) the care home manager or responsible body considers the case 

to be exceptional

When a person is deprived of their liberty in hospital for mental disorder, 

the LPS can only be used where the person is not viewed as objecting. 

Government has now agreed that independent hospitals will require 

AMCP review

In the Bournewood case, HL 

was not viewed as ‘objecting’ 

by those responsible for his 

detention



Access to justice

• Article 5(4) guarantees an unqualified right of 
appeal for anyone who is deprived of their 
liberty

• This must not depend on the goodwill or 
discretion of others (e.g. what they take to be in 
the person’s best interests) or their prospects of 
success

• Nothing in the Bill guarantees that wherever a 
person wishes to appeal their appropriate 
person or an IMCA will assist them

• No statutory duty for AMCP or responsible body 
to refer to the Court of Protection

• Impact assessment assumes that 25%  of people 
are ‘objecting’ and require an AMCP, but projects 
an appeal rate of 0.5%...



Rights to information

• Article 5(2) gives a right to be informed 
about the reasons for detention, to 
facilitate rights of appeal

• MHA and DoLS have detailed provisions on 
who must inform P and representatives, 
and who can see the 
assessments/authorisations

• No provision whatsoever in the Bill for 
rights to information, including duties to 
inform the person of their rights, and rights 
to key documentation for family

• Will the Code be sufficient?



Definition of 
deprivation of liberty?
The Minister has indicated the 
government will work towards a 
statutory definition, but the Bill has 
nearly left the Lords…



Will this 
resolve legal 
complexity?

Hyper-complex MCA/MHA interface remains (subject to 
MHA Review proposals)

New complexities around:
• How does ‘best interests’ fit into this? Does the 

necessary and proportionate test extend the 
boundaries of detention beyond ‘best interests’? 
Can the Court of Protection consider ‘best 
interests’ as part of an appeal? Must the 
responsible body satisfy itself that the 
arrangements are in the person’s best interests? 

• How do ‘arrangements’ differ from care? This 
matters if all that responsible bodies are 
considering, and all that Court of Protection 
appeals consider, is the ‘arrangements’ not the 
underlying care and treatment.

• What powers do parents (of 16 and 17 year olds), 
deputies and attorneys have to ‘object’ to the 
arrangements? Powers of deputies and attorneys 
relate only to best interests decisions, but best 
interests is not explicitly part of the LPS scheme. 
No powers of refusal for parents of young people 
under the LPS – does this risk circumventing the 
safeguards of the Children Act?



My overall 
assessment

People in supported accommodation will (finally) get some 
safeguards

Local authorities will be relieved of some burdens; health bodies 
and care homes will take on new responsibilities

The overall number of independent assessments by BIAs/AMCPs is 
predicted to fall, even despite the backlog in DoLS

People receiving treatment for mental disorder in an NHS hospital 
will be unlikely to qualify for an AMCP assessment

Rates of appeal projected to fall, although overall numbers with 
‘rights’ to appeal will increase

Legal complexity remains and in some regards is increased

My prediction: Human rights violations will continue, as will 
complex and costly litigation. Fate of the backlog unclear, but 
hopefully improved.



And what about the UN Convention 
on the Rights of Persons with 
Disabilities…?

• We were never likely to have a Bill that achieved full CRPD 
compliance, because of the requirements of article 14 CRPD that 
disability should play no part in the detention criteria. This would 
require a huge shift in our politics, culture and laws that we are only 
at the beginning of

• However, Law Commission proposals to place ‘particular weight’ on 
the wishes and feelings of the person, and for formalised supported 
decision making schemes, would have brought us closer to CRPD 
compliance and reflected developments in other countries

• The government initially accepted the best interests proposal, but 
has dropped this from the Bill

• Instead of moving closer to CRPD compliance, this Bill has left us 
scrabbling for basic compliance with the European Convention on 
Human Rights 


